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PR E F A C E. 


Is the laſt ſeſſion of parliament, within a few days 
after the Houſe of Lords had, finally, decided that no 
appeal was competent from the Court of Juſticiary 3 
Mr. Adam gave notice of his intention to propoſe, early 
in this ſeſſion, ſome alterations in the criminal law of 
Scotland, particularly an appeal from the Court of 
Juſticiary in matters of law. Accordingly on the 
25th of January laſt, five days after the meeting 
of parliament in the preſent ſeſſion, he intimated to 
the Houſe that he would, upon the 4th of February, 


'F move for a bill to grant ſuch an appeal. He ſtated 


at the ſame time, that the caſes of Mr. Muir and Mr. 
. Palmer (which were unforeſeen at the period of his 
original notice) would lead him, in ſome meaſure, 
to enlarge his plan by moving, if the bill was received, 
for an inſtruction to the committee on the bill, to inſert 
a clauſe that ſhould have a retroſpe& to all caſes in 
which the Court of Juſticiary had pronounced judge- 
ments, in the year 1793 ; thereby rendering 1 it compe- 
ts | "> 2 e 
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tent for Mr. Muir and Mr. Palmer to o appeal for error 


| in law. 


On the 4th of F FEES Mr. Adam made his mo- 
tion, for leave to bring in a bill, to grant an appeal 


44 to the Lords in Parliament, from the Court of Juſti- 
„ ciary in Scotland, IN MATTER OF LAW,” 


which was rejected in the firſt inſtance. Thus the 
poſſibility of carrying the queſtions of law, which aroſe 


in theſe caſes, before a judicial tribunal was pre- 
.cluded. Mr. Adam therefore gave notice, that he 


would bring forward the motions with which this ſpeech 
concludes on the 24th day of February. 

Owing to Mr, Pitt deſiring ſome days to de 
whether or not he would agree to Mr. Adam's preparatory 


motions, for certain parts of the records; * owing to 


the preſenting of Mr. Palmer's petition to the Houſe 
of Commons, and the adjournment of the debate, on 


that ſubject, moved by Mr. Pitt; and laſtly, owing 


to the indiſpoſition of Mr. Secretary Dundas, Mr. 


Adam was prevented from Aa 8 the IS till 


* oth. a 


1 


* 


By a ſentence of the Court of Juſticiary at Edin- 


| Toy on the 31ſt of Auguſt laſt, Mr. . Muir was 
, aqhudged to tranſportation for fourteen years, and by a 
ſentence of the circuit court at Perth, on the 13th of 
| September laſt, Mr. Palmer was adjudged to tranſpor- 
| duden tor feven years, and e Bay was underſtood, 


a Vide the Pariameatar Regiler of this ſeſſion, by Debrett, | 


.at 


& $5 


at the time the ſentences were paſſed, to be the place 
| to which they would be tranſported. 
It is hardly neceſſary to obſerve, that the puniſhment 
of tranſportation cannot be inflicted, by the law of. 
| England for a miſdemeanor. But it is neceſſary to re- 
mark, that theſe are the firſt inſtances in which tranſ- 
ponation has been impoſed by the Court of Juſticiary 
in Scotland, for an offence of that nature. wy 
The ſubje& of theſe judgments has at length, after 
Nb diſcuſſions, been thoroughly inveſtigated; and 
after a laborious ſearch into the judicial records of Scot- 
land, a caſe from the regiſter of the Scots privy coun- 
cil in 1704* has been relied on by their defenders. 
A perſon of the name of Bailey appears, by that caſe, 
to have been ſentenced to tranſportation; and it is 
alledged that the offence with which he was charged, 
was what the law of Scotland terms Leafing-making, 
| which is a miſdemeanor analogous to public libel. it 
was produced to prove, that tranſportation was inflicted 
for the offence. of Leaſing-making, within a year after 
paaſſing the act of 1703, (chap. 4.) which regulates 
and reſtricts the puniſhment of Leaſing-making to fine, 
impriſonment, or baniſoment; and therefore that the 
term Baniſbment in that ſtatute muſt have been under- 
ſtood to imply the power of puniſhing the offence of 
Leafing-making, or public libel, with zranſportation. | 
A very few obſervations will ſerve to ſhew that this 
Wer precedent is of no weight. | 


* This caſe, it is to be rsd was not diſcovered til within 
"MN week of Mr. Adam's Motion in the Houſe of Commons. 
2h Vide Appendix. 
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e The judgments of the Scots Privy Council 
have, at all times, been conſidered as tyrannical and 
illegal, and as being of no authority in point of law. 
That court was an exact counterpart of the Star Cham-. 
ber; and was at laſt aboliſhed by an at of the firſt 
| parliament of Great Britain in the year 1 707 (within 
two years after the judgment relied on) and one of 
the ayowed and principal motives for its abolition, 
was its oppreſſion, and danger t to che Uberty of t the 
ſubje&. ” 5 

In che next place, the offences for which Bailey was 
'bronghtto trial, were not laid upon the ſtatutes of Leaf- 
ing-making alone; but he was charged, likewiſe, with 
other crimes, ſome of which inferred the pain of death: 
and the puniſhments prayed for, and which the court 
found relevant, were either thoſe preſcribed by the act 
of 1703, or ſuch other puniſhment as the court ſhould 
think fit. The court (in which the Lord Advocate 
who proſecuted Bailey appears to have acted as a 
Judge) did pronounce the ſentence of pillory as well as 
tranſportation, yet the puniſhment of pillory is not in- 
cluded in, but, on the contrary, is prohibited by the 
general words and ſpirit of the ſtatute of 1303. There- 
fore the Privy Council muſt be held, either to have de- 
_ livered their judgment upon the idea of that court 
_ poſſeſſing an arbitrary will ſuperior to all law, or as 
having conſidered Bailey's crimes to fall under thoſe 
Allegations 1 in the indictment, which are not compre- 
5 hended in the ſtatute of 1503. So that the only caſe 

to de diſcovered on the ſubje& is no authority for 


De Foc s Hiſtory of the Os page 594. 
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n the ſtatute, and does not in any reſpe& . 


prove, that the term baniſhment implies tranſportation. 


It is to be obſerved farther, that Bailey never was 


tranſported, but was releaſed from confinement in con- 
ſequence of an act of the parliament of Scotland, paſſed 
upon his petition, 
It was likewiſeargued, in ſupport of theſe judgments, 
from other deciſions of the Scots law, that, wherever 
the ſtatutes had given the power of baniſhing, the 
Courts of Juſticiary might inflict the puniſhment. of 
tranſportation ; and it was maintained, that this doctrine 
was eſtabliſhed by the mode of pronouncing Judgment 
under an act of the Scots parliament, paſſed in 
1696, which enacts, that fraudulent bankrupts may 
be puniſhed with bani/oment, ox OTHERWISE (aun 
excepted. ) | | 
Independent of the 8 argument which the 
words of the act afford againſt the concluſion con- 
tended for, it is to be obſerved, that thoſe who heard 
this ſtatement were led to believe, from the generality 
of it—Firrf, that tranſportation under the ſtatute of 
1696, was a common and frequent judgment—Se- 
condly, that it was contemporary with the ſtatute, and 


explained the meaning of the legiſlature, at or near the 


time of paſſing the at—Thirdly, that it was a caſe 
within the uſual juriſdiction of the Court of Juſticiary. 

' Now, in the firſt place, it has not been a common or 
frequent judgment; for the utmoſt induſtry has not 
been able to diſcover more chan three ſuch inſtances on 
record. 

» Chapter 5. Vide Appendix, 
Is In 


* 
1 


n | 
In the ſecond place, it affords no contemporaneous 
ee of the ſenſe in which the term baniſnment 
was uſed by the legiſlature in 1696; for the earlieſt 
caſe that appears of a bankrupt adjudged to tranf- 
portation, is more than 50 years after mr rb viz. 5 


| on the 26th of July 1748. 


Ir the third place, the juriſdiction me petting fraudu- 
lent bankrupts is not in the. Court ol JOY but i in 
the Court of Seffion. 

This laſt- mentioned court has juriſdiction in forgery 
and perjury, as well as in fraudulent bankrupicy. The 


Scots ſtatutes reſpecting forgery and perjury do not : 


authorize the puniſhment of baniſhment for thoſe of- 
fences : yet the Court of Seſſion has been in the prac- 
rice of puniſhing them with tranſportation. In doing 
ſo, it is evident that the court could not act under the 
authority of ſtatute, but muſt have pronounced the 


judgmetit of tranſportation, in conſequence of ſome 


power ſuppofed to be inherent in the court, by virtue 


of its conſtitution. That power is known by the name 


of the nobile officium ; conſequettly the pronouncing 
judgment of tranſportation againſt fraudulent bank- 


rupts can be accounted for, without having recourſe 


| 10 à forced conſtruction of the act of parliament. 


Such are the caſes, from the practice of the Privy 


4 Council, or of the Court of Seſſi ion, which have been 


relied on in this argument, and it is always to be re- 


mem bered, that from the' records of the Court of Fufticiary 
* ſelf, no caſe has been I to be cited, in 19285 


port of the late en : 


Ms, 


Ma. ADAM's 
SPEECH 
IN AR 


HOUSE OF COMMONS, Re. 


Mn. SPEAKER, 


1 RISE, after a A variety of delays, to lay N this 
Houſe the judicial proceedings of the ſupreme court 


ol criminal Judicature i in the northern part of the united 
kingdom, in the caſes of Mr. Muir and Mr. Palmer. 

Ihe various circumſtances which have, till now, pre- 
vented my bringing this ſubject before you, were not 


created by me; they are in the knowledge of the Houſe; 


In ſome preliminary diſcuſſions reſpecting this buſi- 
neſs, I aid, when a Right Honourable Gentleman, 
oppoſite to me, aſſerted that the ſentences of the Court of 


5 Juſticiary, to which I have referred, were legal, and that 


the diſcretion which the court had exerciſed was ſound ; 


+. Mr. Pitt. 
. that 


11 
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as it relates to the adminiftration of criminal juriſprudence 
In immediate connexion with the liberty of the ſubject, 


reference to the individuals, who are to ſuffer under the 
| ſeverity of the ſentence; and it is difficult, becauſe it is a 


legal ſuhject, relating to Scotland, addreſſed to a > Y 


| enges to give me comfort. It is not my fault 
that 1 am here, The deciſions of the ſupreme appellate 


*** 
© 
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chat I would not then make any declaration reſpecting | 
them. Not but that the meaſure which I had announc- f 
ed, implied a doubt as to both; but 1 thought it was _ 
not the part of a good ſubject ro make general decla- 0 
rations reſpecting the conduct of a Court of Juſtice, 1 
till I could be heard at length, to ſupport my allega- 8 
tions with argument. That time is now come, and in 
that duty 1 is now to be performed. It is an arduous taſk, 1 
and, in the diſcharge of i it, I fee] my mind ſtrongly 1 im- b 
preſſed with the oppoſite ſenſations of confidence and 1 
anxiety. Confidence in the goodneſs of my cauſe; anxi- 
ety as to my capacity to do it juſtice. It is a ſubject at 
once grave, important, intereſting, and difficult. It is p 
grave, in fo far as it queſtions the legal judgment and | 


ſound diſcretion of a Court of Juſtice. It is important, 


r 


* 


and the freedom of the conſtitution ; it is intereſting, with 


pular affembly, and not to a court of juſtice. 
Under theſe impreſſions, however, there are ſome 


court'® have eſtabliſbed, that from the Juſticiary and 
circuit courts if Scotland, both of which are ſppreme 


courts, (for the circuit courts there are not under ſpe- 
cial commiſſions as here) there is no appeal. I endea- 


. The "Houſe . | 


voured 


( 
voured to remedy that defect by propoſing an act to 
give an appeal from the criminal courts of Scotland,“ 
and I meant that it ſhould contain a retroſpective 
clauſe which would have included theſe caſes. But a 
majority of this Houſe thought proper to reje& my mo- 
tion; and I am now under the neceſſity of diſcuſſing 
the legal part of this queſtion in this place, becauſe 
"this is the only place in which. it can be diſcuſſed. 
Under ſuch neceſſity, whether 1 look round me, 
or whether 1 look to the benches oppoſite to me, 
there are circumſtances to comfort me under the im- 
preſſions which I feel. Around me there are Gentle- 
men whoſe conſtitutional knowledge, whoſe powerful 
'xalents and diſcerning minds enable them ro embrace 
and underſtand the ſubje& ; and there are thoſe, whoſe . 
great Experience in the profeſſion of the Law of this 
Country, give them a ready apprehenſion of legal 
queſtions, though ariſing out of the criminal law of an- 
| other Country. Over againſt me I ſee a Right Ho- 
nourable Gentleman, who, though now one of his 
Majeſty's miuiſters, was originally educated to the pro- 
feffion of the Bar, and who to early habits of legal 
” ſtudy adds conſiderable parliamentary experience, who 
poſſeſſes great and undiſputed talents, and who having 
repeatedly declared his opinion upon the legality and 
{ound diſcretion of theſe ſentences, muſt have ſifted the 
queſtion to the bottom ; and I doubt not he will take 
a part in this diſcuſſion. I have the ſatisfaction to ſee 
another Right Hon. Gentlema, 4 whoſe illneſs was one 


* Mr. Adam's motion on the 2d Feb, 1794. 
. t Mr. Secretary Dundas, 
| . enn 


N 
cauſe for nnn Ke buſineſs till now. hope he 
will not fail to-take a part, in this debate; for though I 


have every thing to fear from my own defects, my ſub- 


ject fears no opponent. That Gentleman to long 


= parliamentary experience adds the education and prac- 


tice of a Scots Lawyer, particularly in the Criminal 
Courts, where, as Solicitor General or Advocate, he 


ſerued the crown, almoſt, from che hour he was called 


Sir, I ſee another Gentleman, whoſe preſence we 


: 


\ have procured by our laſt delay, a circumſtance, 


which is likewiſe conſolatory to me; for here again 1 
court full diſcuſſion. I mean the learned* Perſon who 
inſtituted and conducted theſe proſecutions, and who of 
courſe, muſt have given his whole mind to this impor. 
tant ſubject. Sir, I ſee other Gentlemen of great rank, 


| knowledge, and eſtimation inthe law of this country, and 


ſome who may, from their habits and practice in the 
court of appeal from Scotland, be ſaid to be Docti Utri- 


eue Furis. To all theſe Gentlemen I particularly ad- 
- dreſs myſelf; and in the arduous taſk which I have te 


diſcharge, I have much ſatisfaction in eng fogk : 


an audience. 


Sir, I have no 8 RI to dien | 


: knowledge of thelaw of Scotland, but I have ſome pre- 
tenſions to ſedulous, laborious, and anxious attention to 


whatever my duty in this Aouſe calls upon me to conſi- 


der. I have viewed this extenſive and difficult ſubject 


on Pony fide: according tothe expreſſive guage ac and 


33 LorkAdvoca Dundas, 


* 
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ſound precept of Lord Bacon“ not to cotitradi& and 
& confute, not to believe or take for granted, not to 
find talk or diſcourſe, but to weigh and conſider.“ 
Sir, 1 have weighed and conſidered the ſubject in all its 
aſpects, and in all its parts, not only with a view to 
form a ſound opinion, which in ſuch a caſe Iwas bound 
to do, before I ventured to challenge judicial ſupreme 
authority, but with a view to frame the motions which 

I ſhall have occaſion to offer to the Houſe. 
Il! mean firſt to move for certain parts of the record, 
and certain notes of memoranda or the evidence, 
which, if before the Houſe, will fairly raiſe the whole 
queſtion. The ff motion will be for the indictment, 
the plea, the verdict, and the judgment, which will 
raiſe the queſtion of legality. The ſecond motion will 
be for certain determinations of the Court, reſpecting 
the admitting and rejecting of evidence. The third will 
be for certain proceedings which took place reſpecting 
the admiſſion of ohjectionable perſons to ſerve upon 
the jury. The fourth will relate to the commitment of 
a perſon of the name of William Muir for refuſing, 
upon a religious {cr uple, to take the oath. The ffth 
motion relates to the conduct of the court with reſpect 
to one John Ruſſel, a witneſs for the defendant; whoſe 
evidence was refuſed, and be bimſelf committed for pre- 

varication, without being examined. All theſe things 
appear upon the face of the record, except the ſecond, 
and 1 have, here in my poſſeſſion, an office copy of 
the record to prove my aſſertion. The laſt can be ſup- 
= you by _ notes 'of the Jadges, in | the manner in 
q.. uſe, 


| 6 53 


aſd in oaſis where.the notes of the Tudge is the TY 
ae of what paſſes at a trial. | 


Of theſe, the firſt motion is common to the 2 of 


Mr. Palmer, as well as that of Mr. Muir; the others are 
ſpecial circumſlances which belong to the caſe of Mr. 
Mair only. If cheſe ſhould be granted, it is my inten- 


- tion to found on them two addreſſes to his Majeſty, ap- 


plicable to the. caſes of thoſe unfortunate Gentlemen. 
"If they are not granted, I ſhall think it equally my 
duty to move the addrefles, becauſe I am entitled to aſ- 
ſume theſe things as true, unleſs the contrary is ſhewn 
. production of the record and evidence. 
The addreſſes will ſtate reſpectfully, as far as con- 
cerns the court, that there are doubts in regard to the 
legality of the ſentences ; that there is an exceſs in 
he exerciſe of judicial diſcretion, in both caſes; that 


there are in Mr. Muir's caſe ſpecialities, which go to 


ſhew a mij: trial, by an improper admiſſion of jurymen, 


'and an improper admiſſion and rejection of evidence; 
and they will conclude with a prayer to his majeſty, to 
extend his juſtice and mercy to both theſe perſons; 

ſo that (The monarch,” according to the elegant and 
conſtitutional ſentiment of Sir William Blackſtone, 


s may appear in thoſe works only, in which the nation 
« is accuſtomed to ſee him, works of legiſlature and 


5 40 mercy, that the people may look up to him as the 


* fountain of nothing but bounty and grace. Which 


& acts of goodneſs frequently repeated, and coming 
6c immediately from his own hand, endear the fove- 


66 © reign to his ſubjects, and contribute more than any 


10 *.thing to root in their hearts, that filial affection and 
he Ex «© perſonal 


(93 
6 perſonal loyalty, which are the ſure eſtabliſhment f 
« a prince.” 

In the courſe = what I ve to offer to the Houſe, 
though I may ſometimes be Jed to illuſtrate the ſubje& 
by analogies from the law of England, I ſhall certainly 
found my right to prevail in what I propoſe, upon 
the law of Scotland alone, becauſe, by that law alone, 

the legality, Juſtice, and diſcretion of the ſentences in 
| queſtion are to be judged. In doing this, I ſhall to 
the utmoſt of my power avoid diſcuſſions purely tech- 
nical, not becauſe technical accuracy does not ſecure 
| ſubſtantial juſtice; for upon that ſubject I never can 
forget the wiſe and powerful ſentiment of an eminent 
judicial character, whoſe unremitting, intelligent, im- 
partial, and gratuitous adminiſtration of juſtice, in ap- 
peals, in the other Houſe of Parliament, Scotland will 
continue to feel with endleſs gratitude. That great 
and enlightened perſon“ is reported to have ſaid, 
* Tus ForMs or Law ARE THE FENCES OF Jus- 
e Tice.” As ſuch they are doubtleſs to be conſidered, 
and as ſuch I muſt call them to my aid; but I will call 
them in aid ſparingly; becauſe too ſtrong a leaning 
to that ſort of argument might be miſplaced in ad- 
drefling a numerous. and popular tribunal like this 
| Houſe; and the object which I wiſh to attain, may be 
accompliſhed without preſſing upon that part of the 
ſubject to an exceſſive degree. 

The queſtion which I bring forward = nothing ab- 
TY in it. It 1s a great INTO queſtion, 5 a 


* Lord Thurlow. 


moſt 


| . 5 
moſt portant judicial gecifion. The firſt bond 3 x 
tion being the legality of the ſentences, my opinion with 


reſpect to that legality, I (hall endeavour to make our, 
by maintaining the three following propoſitions: = 


Finsr, That the crimes ſet forth in the indictments 
agaiaſt Thomas Muir, and Thomas Fyſhe Palmer, are 
what the law of Scotland terms Leafing-making, which, 
by the Engliſh law, is a miſdemeanor, in the nature ot 
2 public libel, rending to affect the State; and the in- 
gictments charge no other offence whatever, 


- SzconD; „That the puniſhment of tranſportation 


cannot by the law of Scotland be legally inflicted for 
the crime of  Leafing-making or Public Libel. The 
Scots act of Queen Ann, (1703, c. 4.) having ap- 
propriated to that crime the puniſhment of fine, im- 


priſonment, or bani/hment ; under which pain of banifh- 
ment, tranſportarion is not included.“ 

And that tlie annexing the pain of death to the re- 
turn from ſuch !ranſportation is an aggravation not 
warranted by law; the puniſhment: of death being ex- 


preſſiy taken away by the ſtatute of 1703, c. 2. and 


no ſtatute has paſſed ſince 1 time, which varies or 


alters that law.“ 


THIRD, << That if hs acts charged i in the indict- 


ments do not conſtitute the crime of Labig. mobing, be 


Public Libel, the indietments charge no crime known | 
to the law of Scotland: 7 


| (17 ) 
Firſt, becauſe there is no ſuch crime known to the 
law of Scotland, at common law, as ſedition conſtitut- 
ing a diſtin and ſeparate offence : and theſe offences 
do'not fall within the ſtatutory Seditions, | 
Secondly, becauſe if there is ſuch a crime at common 

Jay, theſe indictments do not charge it, and it would 
| be contrary to law to puniſh that. offence by tranſporta- 

i tion; and not warranted by law to inflict the pain of 
13 5 1 for returning from ſuch rranſportation, | 


To pO EK the firſt of theſe propaſitions, it may M 
neceſſary to ſtate, that a Scots indictment profeſſes to 
be a perfect Syllogiſm : the firſt or major propoſition 
ſets forth the crime; the minor propoſition aſſerts the 
facts with time and place, which the accuſed is charged 
with having committed; the concluſion drawn is, that 
he is guilty of the crime charged. Here this material 
obſervation — that however wide the range of the 
| major propoſition may be, the matter charged in the 
minor propoſition muſt. be underſtood to reſtrict it, 
upon this ſound principle of law and common ſenſe, 
that a perſon cannot be found guilty of more than he 
is charged ta have done; and that what he is ſuppaſ- 
ed to have dane, is contained in the minor prapoſi- 
. tion. by here is another obſervation: equally material, 
viz. That as the major propoſition contains the ſtate- 
ment of the crime, ſo the facts ſer forth in the minor 
propoſition, muſt be ſuch as to conſtitute the crime ſer 
forth in the major propoſitiap, and no other; and 
above all, that the minor propoſition cannot legally. 

contain facts, eſtabliſhing a higher crime than that ſer 


5 forth in the major propoſition. Under theſe obſerva- 


tions! — that the indictment againſt Mr. Muir 
. C | contains 


: 
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eantains no eharge bot that of Loe making, or xa 


Libel againſt the fate. 

Ig] readling the indictment, FE Houſe vill erer 
that I read from the printed trial. But I am not only ſore 
of its accuracy by having compared it with the office 
copy of the record, which I bave here before me, but 
1 may obſerye, now, once for all, that there were three 
accounts of the trial of Mr. Muir publiſhed 3 that 
which 1 ſhall quote from, is the trial publiſhed by Mr, 
| Creech, which, from the motto on its title page, and 
ſrom the introduction, is evidently meant to bear 
againſt the priſoner, and to be * to that de, 
_ has nat mercy for its object. 

The indictment ſets forth in the wweſer propoſition, 
« That it is criminal to excite diſloyaly by ſeditious 
e ſpeeches and harangues; MORE ESPECIALLY when, 
« ſach ſpeeches and harangues are addreſſed to meet- 
e ings and convoeations brought together by no lawful 


6s authority, and uttered by one, who is the 9 inſtru - | 


ment of calling together ſuch meetings.” What is 
(tated in the firſt part of this propofition is nothing more 
than Leafing-making ; namely, the ſpeaking words tend 
ing to excite diſcord between the king and bis people. 
The other part of the propoſition, that is, the doing ſo 
before unlawful convocations, in calling of which un- 
lav ful convocations the perfon haranguing was the 
chief inſtrument, is mete matter of aggravation. Firſt, 
it is ſo laid in the indictment, for it is introduced under 
words of aggravation; next, it is the proper form and 
mode of pleading ſuch matter, and is laid down. to be 
ſo in the law authorities of Scotland ; and laſtly, it is 


5 Py : a PO * 
3 5 , ? . * ; 
# 4 5 $.F%. 4 '» . 


8 "1.5 
Dee aww 


; fa 


( 19 ) jp | 

ſo beid to be, by the Lord Juſtice Clerk in delivering | 

judgment, in this caſe, upon the relevancy of the indict- 

ment. As to the firſt, it requires no argument to 

prove, that the words in the indictment, (MORE Es- 

»PECLALLY) which apply to all the clauſe that re- 

| lates to convocating the people, are words of mere 

aggravation, and not of ſubſtantive charge. As to the 
ſecond, it is eftabliſhed upon the authority of Sir 
Geotge Mackenzie, to be the rule of pleading, to lay 

the crime of convocation as aggravating matter only. 

Sir GEORGE MACK ENZIE is an Author to 

whom I ſhall have frequent occafion to refer, He may 

be ſaid to be almoſt the only authority, as a text 

toriter, on the criminal law of Scotland: he was a 

man of conſiderable talents and great acquirements; 

and his works are both various and eminent. But his = 

object was to raiſe himſe}f by the patronage of the 

Duke of Lauderdale; and thoſe perfons who governed 

Scotland during the diſgraceful reign of Charles II. a 

period which ſtains the purity of public juftice and 

national honour, He was a tool of the worſt of miniſ- 

ters, and the apologiſt of all the unconſtitutional acts 

of that unhappy æra; yet, both as a lawyer and an 
hiſtorian, I mult rely opon him as ſupporting the caſe 

which I undertake to prove. And it will not be de- ? 

nied, that when 1 quote Str George Mackenzie, 1 : 

quote an authority conſtantly cited in the Scots cri- 

minal courts. Such an author may with propricty 

be ſtiled an unwilling witneſs in ſuch a cauſe as T have 

to bring before you. But if he proves my caſe, like 

5 02 | "av 
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| - every caſe proved by an e witneſs, the exe 
receives ;additional n. the eee additional 

e e 4 . 

Upon the ſubject of SO AI OR the: n Sic 
. Gee Mackenzie, in his title Sedition, ſays, The 
s crime of ſimple convocation is ordinarily purſued 
.*. before the council, and is ſeldom puniſhed either by 


cc the council or juftice court, as crimen per ſe, but as the 
e agreging® quality of a riot, or other crime.” + So 


that the nature and quality of the act of convocation 


is by law matter of aggravation 3 and of courſe, is 


properly laid in the major pro poſition of che na- 
ment, under words of aggravation. za 
The latter part of the major propoſition, which fers 


| bank the circulating ſeditious writings, or reading them 


Aloud to meetings, does not charge the convocating 

thoſe meetings, either as a ſubſtantive fact, or as ag- 
gravating matter; therefore, on that part of the pro- 
poſition, it is impoſſible for che defenders of the judg- 
ment to rely. 


Taking the caſe then on the major 8 alone, 


by deny that there is any thing there ſtated, which raiſes 


dme crime above Leafing-making or Public Libel. Let 


us ſee next, how it ſtands under the minor propoſition. = 


The minor propoſition ſets forth, that Thomas 
Muir did at certain times, and in certain places, in 
ſocieties of Reform, which ſocieties he was the chief means 


of inflituting and forming, harangue ſuch ae, 125 
er. certain Dottrines, &c. cc. 8115 ; 
* . means aggravating, 5 1 ont; | awd n 
r 5 bo t. 7. I 35 5 | 


ö 


— 


„ „ 
Here the act of convocation, or aſſembling the 
people, is not charged either as a ſubſtantive crime, or 
as aggravation; but he is, merely, charged as being a 
chief means of inſtitoting the ſocieties of reform; 
which cannot mean the calling them together for the 
particular criminal purpoſe charged in the indictment; 
but as being a perſon who inſtituted or gave birth to the 
ſocieties for the general purpoſes of reform. So that 
even if the major propoſition alledged another crime 
| than Leaſing - making, and that the aggravating mat- 
ter could be changed into a direct allegation of ſedi- 
tion, the minor propofition has reſtricted it by not 
alledging it at all; for the ſaying he inflituted the ſociety 
can never be held to mean, that he convocated the people. 
But obſerve, laſtly, what the Court ſays upon it, in 
| pronouncing on the relevancy of the libel ;* a pro- 
ceeding which always takes place in Scotland previous 
to the trial of the accuſed. | 

The Lord Juſtice Clerk ſays, « the crime with 1 
« the TadiZiment charges the pannel is—that of exciting 
“ diſcontent among the people; f endeavouring to create 
* a Rebellion ;—of feloniouſly diſſeminating wicked and ſe- 
ec ditious publications, and adviſing their peruſal.” _ 
I bere are in this Judgment three clauſes ; the firſt 
and third cannot be conſtrued to riſe an Iota higher 
than Leafing-making. The exciting diſcontent and dif 
ſeminating ſeditious publications are preciſely and accu- 
rately the crime of libel affecting the government of 
the © nad The ſecond or middle clauſe is of a 


* 
— n 
91 up 
* „ _ 
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| | Creech's Trial, p. 31. | 


one „ different 
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Aigferent nature, the enitavonring to create a Rebellion, 


No 1 contend that hat crime does not ſtand charged 


on the face of the indiftment, and that from the very 
nature of the thing it cannot. There is no charge in 
the jndictment of a conſpiracy to excite ſedition, or 


maiſe inſurrections. There is no charge of individual 


acts to incite iaſurrection. There is therefore no miſ- 
' demeanor alledged, which can by any conſtruction be 
| brought within the ſecond clauſe of the judgment, 
even if rebellion could be conftrued to mean no more 


than an inſurrection, or a ſeditious commotion. But 


what is rebellion? it is treaſon; what is the endea- 
vour to excite it, if committed? it is the crime of ac- 


_ ceffary to treaſon. The treaſon laws of England are 


exrended fo Scotland, and by that law there is no ac- 
ceffary i in treaſon, all are principals ; therefore the in- 
dictment muſt charge the crime of treaſon, which is 
not pretended, or the middle clauſe of the Judgment 
of the Lord Juſtice Clerk falls to the ground. . The 


relevancy of the libe therefore reſts on the firſt and 


third propoſition exciting di iſconteut, and 1m "* 
dinious works, which are mere Leaſing-making. 
therefore entitled to conclude that I have the hy 


ment of the court with my conſtruction of what the 


indictment charges; and I am, upon clear principles 
ol law; entitled to ſay, in the terms of my firſt pro- 
poſition, © That the crime ſet forth in the indictment 


apainſt Mr. Muir, is Leaſng. mating, and that che ia- 
dictment charges no other crime whatever“ 


8 „ Ps) 


vation, 


As to the indictment againſt Mr. Palmer, the IS 
en applies, with this material additional obſer-, 
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| 
\ 
1 
t 
˖ 


23 ) 

vation, that in that e not one word is ſtated 
ſeſpecting a convocation of the people; ; but the fimple 

act of publiſhing what is termed a ſeditious libel, is 
there charged; conſequently the cafe, which i is clear 
with reſpect to Mr, Muir, muſt remain without a _ 
in the inſtance of Mr. Palmer. 
It being eſtabliſhed, therefore, by theſe arguments, 
| that the crime charged againſt theſe gentlemen is 
Leaſing-making only, it remains to be ſhewn, accord- 
ing to my ſecond propoſition; 
That the puniſhment of tranſportation cannot, by: 
6 che law of Scotland, be legally jnflicted on that 
« crime; the ſtatute of 1703, chap. 4. having enacted 
e the puniſhment of bani/oment, in which tranſportation 
« ig not included; and that the annexing the pain of 
« death on return, is an aggravation not warranted by 
＋ law; the puniſhment of death being taken away by 
4 the ſtatute of 1703; and no law having paſſed ſince 
that time to vary or alter the pracument of that 
4 ſtatute.” 5 

In order to underſtand the argument upon this pro- 
poſition, it is neceflary to enter into the origin and 
biſtory of the act of 1703, reſpecting Leaſng-mabing. 
The hiſtory of any act of parliament is an ordinary and 
legal clue by which to unravel its meaning; but it is 
peculiarly calculated to explain the conſtruction of ads 


which relate to the ſtate and government, and moſt - * 


particularly ſuited to expound. this ſtatute, Which is 
the Maſter-key that unlocks and diſcovers this repoſi - 
ory of doubtful legality and unprecedented ſeverity. | 
The act of 1703, chap, 4. derives its origin directly 
| from that charter of Oy which paſſed in Scotland ar 


the 


. 
the period of the Revolution, termed the CLAIM OP 
RIGHT, and which correſ ponds to FARE bill of rights 


in this country. | 
Fir, it is impoſſible to allude to that pocket of Scots 


Whey, without paying a due tribute of praiſe to thoſe 
who led the way in that great event. They did not 
ſpend their time in metaphyſical diſquiſitions upon the 
abdication of the crown, but at once decided, in the 


phraſcology of that country, that it was forefaulted. 
Fhe oppreſſion of individuals and the infringements 


of liberty, which preceded the Revolution in England, 


likewiſe preceded that event in Scotland. If England 
had her Sidney and Ruſſel, Scotland had her Earl of 
Argyle. The hiſtory of that extraordinary perſonage 
is ſo well known, that it were almoſt unneceſſary WM 
enlarge upon it, did it not mark the origin of a moſt 
important clauſe in the claim of right, from which 1 
wh ſhew the act of 1903, to be derived. 

The Earl of Argyle, in the year 1681, or 1682, was 


5 wid for Leaſing-making, becauſe he had given a con- 


ſcientious explanation of an unconſcientious Teſt, at- 


tempted to be impoſed upon the people of Scotland, by 


the tyrannical government of the Duke of York in the 
reign of Charles the Second. Mr. Hume, in defcrib- 


ing the injuſtice and Hlegality of chat trial, ſays, It 


« is needleſs to enter into particulars, where the ini- 
% quity is ſo apparent, Though the ſword of Juſtice 
was diſplayed, even her ſemblance was not put on, 
« and the forms alone of law were preſerved, in order 
* to ſanctify, or rather aggravate, the oppreſſion.“ 
The Earl was found guilty by a jury of his peers, and 
ſentenced to. death by the Court; but he made his 


wh „„ eſcape 


(1.986: ) 
eſcape from priſon. He returned afterwards to Scot- 
land in the reign of James the Second, and was 
(to fill the meaſure of judicial iniquity) executed 
upon the old ſentence of 1681. But when the period 
of the Revolution arrived, .thoſe who accompliſhed 
that great event were anxious to prevent a repetition 
of ſuch aggravated and enormous oppreſſion. They 
inſerted it as a clauſe in the claim of right, . That the 

& cauſing purſue and forfeit perſons upon STRETCHES 
| & of old and obſolete laws, upon frivolous and weak pre- 
46 zences, upon lame and defective probations, as particu- 
1 larly the late Earl of Argyle, are contrary to law.” This 

ſhort but expreſũve and important clauſe was conſi- 
dered as a ſecurity, and did for ſome time operate as a 
ſecurity, againſt the oppreſſion of the crown through 
the medium of criminal proſecutions ; but the ſtate ot 
Scotland ſoon changed. An attempt was made by the 
Scots to eſtabliſh a colony on the iſthmus of Darien; 
which was ſtrongly reſiſted by the miniſters of the crown. 
The eagerneſs and zeal of the people of Scotland, in 
ſupport of this favourite meaſure, led to many acts and 
publications reflecting on the government and the par- 
Jliament. A trial took place“ in 1701, in which doc- 
trines ſubverſive of liberty and juſtice were held by the 
crown lawyers. The obſolete laws condemned in the 
claim of right, in the caſe of the Earl of Argyle, were 

attempted to be revived, the effect of which was, in- 
_ deed, prevented in the particular inſtance, by the jury, 
who had the good ſenſe and ſpirit to acquit the ac- 


* Arnot's Criminal Trials, page 91. The caſe of Achmouty 
| And N. 
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eel nber 2 hes hoſe}: -whibi loved their eovatrh, 


ſelt the danger, and ſaw vvith alarm a moſt material 


article of their libetties directly aimed at. I hay 


had returned from Baniſhment and perſecution, was 
daily engaged in defending the liberties of his Country 
in Parliament, and it is hardly probable that fuch an 


attack upon them as this, could have eſcaped his vigi- 


knce. It is materia to obſerve; too, that the parlia- 
ment of Scotland, on the ſame day that the act con- 
eerning Leaſing· making paſted, had the claim of right 
immediately under its conſideration. This fact is 
proved from the collection of the Scots acts of parlia . 


ment, by which it appears, that the ſtatute which im- 


mediately precedes the act concerning Leafing-making, 
is an act making it high treaſon to alter or innovate the 
claim of right, or any article thereof. Then follows 
the act concerning Leuſing- mating, in theſe words, 
„ Whereas the ſaid laws 77 have. been liable. to 


« STRETCHES, and chat in reſpect of their gene- 


*rality and the various conſtructions they may admit, 
** they may be, as to the aforeſaid capital puniſhment, | 


bf dangerous eonſequence; her Majeſty, with: the 


advice of the Eſtates, xc. doth therefore abrogate in 
«<All time coming the ſanction and pain of death and 
© confilcation; and! ordains that the punifhment of the 
, crimes therein mentioned (halt hereafter be arbitrary, 


that is, by fining, impriſonnient, and BANISEH- 


** MEN. But if the part be poor and not able to 


N 
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pay a fine, then to be MEAS in his body, life 
< and limb always preſerved. 60S 
The'ofigin and nature of this act then is s clear and 
indiſputable. By the evident hiftory of the times, 
namely, The oppreflive and unconſtitutional doctrines 
contended for in the crown proſecutions of that period, 
the zeal of the people in the Darien cauſe, and the 
.contemporaneous conſideration of the claim of right as 
well as the ſimilarity of the language of the two ſtatutes, 
the act of 1703, chap. 4. appears to derive its deſcent, 
lincally, from that important clauſe of the claim of 
rights, which ok 1 its riſe in the trial of the Earl of 
R 
The two characters Ts it me character as 
-a penal law, and its character as a law of privilege, 
coonected with che liberty of the ſubject, unite to en- 
"force the ſame conſtruction. As a penal law, every 
word is to be conſtrued ſtrictly, upon that important 
principle of criminal juriſprudence, the ſafety of the 
accuſcd. As derived from and connected with the 
pm of right, it is to receive an interpretation favour- 
able to the privileges of che people; which requires, 
47 in its conſtryQion-it ſhould be limited to the firit 
ſenſe and meaning of the words, for the privilege of , 
the ſubject, under this ſtatute, Ws; the limitation and re- 
triction of puniſhment. | 
There is another obſervation of material conſe- 
- quence, io the conſideration of this act. It leayes the 
offences exactly as they ſtood by the former ſtatutes, 
but it alters the puniſhment by mitigating its ſeverity. 
It is therefore to be conſtrued in ſuch a manner, as will 
ö | give 


1a) 


3 full effect to that ſpirit of lenity and mitigation, 

and of two doubtful interpretations that is always to be 
| preferred by which ſeverity is abridged. 

VDnder theſe obſervations, let me now eohibder what 


the word baniſhment means, in general, what it means 


by the law of Scotland, and what it particularly means 
n the act of 1703, chap. 4. That it does not mean fran 
portation (the puniſhment inflicted in the caſes under 
«confideration) I pledge myſelf to prove by every ſpecies 
of evidence by which any poſition of law can be aſcer- 
"tained; from the loweſt circumſtance of proof, the 
common acceptation of the word in common lan- 
guage, to the very higheſt— THE LANGUAGE OF 
'THE LEGISLATURE IN ACTS OF PARLIAMENr. 
It is neceſſary here to make a preliminary obſerva- 
tion, namely, That there is now, and was formerly, 


great inaccuracy and want of preciſion in the uſe of 


words in Scotland, even in the courts of law, conſe- 
quently it may appear in ſome inſtances, from the mode 
of uſing the words baniſoment and tranſportation, both in 


the ſtatutes and the caſes, that it is doubtful which is 


meant; it is therefore not the word taken abſtract- 
edly, or by itſelf, by which we are to conſtrue its 
meaning, but it is to be conſtrued by the context and 
: relation in which it ſtands, 


By baniſhment I mean mere eden FIR the 


| fockety, country, or realm, to which the expelled per- 


ſon belongs; leaving every other country open to bis 
Ane, meh On OE A; 30 
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Round the wide World in BANISHMENT we roam, 
Forced from our fertile fields and zative Home. 


By tranſportation I mean not only the expulſion of the 

perſon tranſported from the realm or ſociety to which 
be belongs, but his being ſent to another place, which 
he cannot quit, and in which he muſt remain, in a ſitua- 
tion of ſervitude, as in America formerly ; -or under a 
military deſpotiſm and ſervitude, as at Botany. Bay 
now. T The one is ſimple expatriation with the power 
of going any where, but deprived of the power of re- 
turning home. The other is expatriation with the 
aggravation of being ſent to a ſtated place in a ſituation 
of ſervitude and confinement in that place. This diſ- 
tinction, Sir, I beg may be kept in mind, becauſe in 
the decided caſes of the Scots courts, and in the acts 
of the Scots parliament, it will appear, that the words 
+ Baniſhed to the Plantations, Baniſbed to the Weſi- Indies, 
Baniſbed to America, are frequently uſed ; but though 
the word baniſhed is uſed, yet I admit that, where it 
ſtands coazomed - with the place of tranſ W the 


_= Dryden. 
4 Tn Governor Philip's Inſtructions to Mr. King, Command- - 
ant of Norfolk Iſland, page 73 and 74, it is ſaid, the convicts 
e being the ſervants of the crown, till the time for which they are 
** ſentenced is expired, their labour is to be for the public. | 
« You are not to permit any intercourſe, or trade, with any 
« ſhips or veſſels that may ſtop at the iſland, whether Engliſh or 
« of any other nation, unleſs ſuch ſhips or veſſels ſhould be in dii- 
„ treſs.” Vide alſo the act of 27 George III. chap. 2. eſtabliſhing 
martial law as the law of he 6 ſettlement. 
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thing done is what-is underſtood now in Scotland, and 
has been always underſtood in this country, to be tranſ- 


portation. 
It will not be ſappoſed; 1 am ſure, by any e 
who knows the hiſtory of theſe puniſhments, that there 


is any thing theoretical in this doctrine; it is one 
| which 1 is to be found both in the Roman law, and in 


the law of this country. In the Roman law, there were 
three diſtinctions; the aguz et ignis iuterdictio; the rele- 


gatio; andthe deportatioin inſulam. The firſt was perpetual 
 banifhment, without reſtriction as to place, but expa- 


triation from Rome for life; the ſecond, relegatio, was 


tranſportation, as it is now underſtood in England. 
In England, baniſhment ſeems to have been a pun 


Me unknown to the-common law, yet the term is 
uſed by Lord Coke, & and abjuration of the realm far 
_ felony is in the nature of bani/hment. The expreſſion is 

uſed, likewiſe, in a ſtatute of the 39th Eliz. whereby | 


certgin vagrants are enacted to be baniſhed. But 


although it does not exiſt in this country, as a puniſh- 


ment in the ordinary courſe of criminal Juſtice, it is to 
+be:found in bills of pains and penalties, as in the caſas 
of Lord Clarendon and the Biſhop of Rocheſter. In 


all theſe cafes it has a diſtinct meaning, and 1s clearly 
A diſtin and different puniſhment from tranſportation 
ſo that the eſſential diſtinction, for which I contend, 

| __—_— the puniſhment of erer e and the 
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banifſhment, to a place appointed, without ſervitude; 
the third, deporzatio in inſulam, preciſely anſwers to 
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aggravated baniſhment of tranſportation, which has 
_ confinement to a place, ſervitude, and other cireum- 
ances of increaſed ſeverity, ſluperadded, | is recogniaed 
in eſtabliſned ſyſtems of law. 

I chall preſently ſhew in what manner this A 

arole i in the law of Scotland, from which it will clearly 
appear, that according to the ſound expoſition of the 
ſtatute of 1703, Chap. 4. the word baniſhment, as 
uſed i in that ſtatute, means ſimple een e Scot- 
lud, and nothing more. 
In order that I may render this MER it is neceſ. 
fary to ſtate ſhortly, the hiſtory of the puniſhment of 
tranſportation, as connected with the hiſtory of the 
country and of its law. ; 

During the early, periods of the <a government, 
K is impoſſible that there ſhould have been any ſuch 
puniſhment as tranſportation. For tranſportation infers 
the exiſtence of ſome, place, territory, or colony, under 
the dominion and authority of the governing power, 
and out of the mother country, to which a criminal can 
be ſent, as to a ſituation of ſervitude and confinement. 
Now, the condition of Scotland admitted of no ſuch 
thing, until the end of the laſt, and beginning of the 
preſent century, when the, Darien colony was ſet og 
foot; for it will not be faid, that the ſettlement of the 
| Scots in the province of Ulſter, in Ireland, after 
the acceſſion of James the Firſt to the throne of 
England, afforded the means of rranſportation. The 
autbority of a court cannot exceed the bounds of 
its Jurifdiftion ; ; therefore, there can be no tranſ- 
Portation by the authority, of the court, becauſe irs 
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Juriſdiction is reſtricted to the bounds of the realm. 
To conftitute the puniſhment of tranſportation, there 
muſt either be an act of the legiſlature (as I ſhall 
ſhew by and bye, was the caſe in England) or an 
uſage of the courts, and an acquieſcence of the legiſ- 
| Jatyre; which 1 ſhall ſhew . to have been 
| on caſe in Scotland. 

If this doctrine required to be proved, or ieee, 
it is only neceffary to refer to a very recent caſe, 
which aroſe upon the Sheriff -of a Scots county, in- 
I Sar the ſentence of tranſportation. 

When a Right Honourable Gentleman over aſt 
mes was Solicitor General for Scotland, a proſecu- 
tion was inſtituted before the ſheriff of the county of 
Haddington, for theft, Sheriffs in Scottand having | 
jurifdition in capital cafes. The priſoner was found 
guilty, and the ſentence pronounced by the ſheriff 
Vas tranſportation. The matter was carried before 
tze Court of Juſticiary by the convict, there being 

an appeal from the ſheriff's court to the court of 

juſticiary. It was argued by the Right Honourable 
Gentleman as counſel for the crown, in favour of 
the ſheriff*s power to tranſport. It was argued for the 
convict by Mr. Blair, the preſent Solicitor General 
for Scotland. The Court of Juſticiary decided in 
favour of the cony ict, and held that the ſheriff could 
not inflict the ſentence of tranſportation, becauſe his 
county limited his juriſdiction. It then adjudged, 
that the ſentence of tranſportation. muſt be reverſed; 
but inaſmuch as the party had been found guilty, by 
the — of a Jury, the Court of Juſticiary ſentenced 
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him to be baxi/hed.*® This caſe, then, eftabliſhes two 
material points; firſt, it ſhews, that tranſportation is 
limited by juriſdiction, ſo that in the original ſtate of 
Scotland, there could be no tranſportation: next, it 
proves the diſtinction which I contend for between 
trahſportation and baniſhment; they prevent the ſen- 
tence of tranſportation from being executed, and they 
inflict that of baniſhment- that is, they ſer aſide the 
higher puniſhment of expatriation, ſervitude, and 
confinement to a particular place, and they pronounce 
the more lenient, and, therefore, the diſtin puniſhment 
of ſimple expatriation or exile from Scotland. This 
caſe took place ſo late as the year 1767: it clearly 
marks and confirms the diſtinction for which I contend, 
and it will not be aſſerted, that any competent autho- 
fry has fince varied or altered the law. 

This doctrine of tranſportation, or haniſhment, ac- 
pas with foreign or colonial impriſonment and 
ſervitude, which are one and the ſame thing, being 
founded in the authority of the ſtate over foreign poſ- 
ſeſſions, and controuled by the defect of power in the 
cCourts beyond the bounds of the realm, is no theore- 
tical fancy of mine. It is the genuine reſult of the 
true principle of juriſdiction, and receives confirmation 
from the authority of Sir George Mackenzie, who ſays, 
7 With us, no judge can confine a man whom be ba- 
<« niſheth, to a particular place out of his juriſdiction ; 
5 Wecunſe he hath no nn. over other enen 
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« and ſo cannot make acts, or pronounce ny fentence 
& relative to them.” L291 

Nothing can be more Jecifye: 1 chis 1 
to confirm the principle which I have laid down, or to 
ſhew that originally there was no tranſportation by the 
Jaw of Scotland. The queſtion then 1s, how did it 
become the law? For I admit, that to certain purpoſes, 
and as the puniſhment of certain crimes, it is now 
the law of Scotland to tranſport. But I contend that 
it is not the law as applicable to the crimes 2 on 
Mr. Muir and Mr. Palmer. 

The firſt inſtance of tranſportation in denne was 
in the year 1666 or 1667. It appears from Biſnop 
Burnet's Hiſtory“ of his own Times, that the tyranny 
and violence of the Earl of Middleton and Archbiſhop 
Sharp had carried death and torture to ſuch extremity, 

againſt certain covenanters who were taken priſoners in 
the battle of Pentland Hills, that the King wrote a letter 
to Scotland, calculated to repreſs the ſeverities, without 
giving up the miniſters who had directed them to be in- 
flicted. The king ſaid, he approved of all that had been 
done, but added. that there was blood enough ſhed ; and 

- therefore that the beſt of the priſoners ſhould be ſer at li- 
berty, and the incorrigible be /ent to the plantations. Thus 
the executive pyweFbegan by its own authority what the 
PrivyCouncil, (a court as- -otibus to the memory of 
Scoiſmen, as the Star Chamber is to that of Engliſh- 
men,;. carried into effect with the aſſiſtance of that ex- 
ecutive power; and the, crown of both kingdoms 
* worn 1 one perſan, bye kind of ſilent ac- 
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quieſcence on the part of Scotland, the executive 
government of that country was enabled to carry theſe 
ſentences into execution, though ſhe had no planta- 
tions or dependencies of her own. Thereafter the pu- 
niſhment of tranſportation came by degrees to be in- 
flicted by the Court of Juſticiary ; and I ſhall preſently 
| have occafion to ſhew in what manner the judgments 
of this laſt-mentioned court affect my argument. As 
to the Privy Council of Scotland, I deny the legal au- 
thority of that court entirely; I have therefore made 
no ſearch into its records, for the purpoſe of this caſe, 
becauſe they ought to be conſigned, for ever, to obli- 
vion, as the offspring of tyranny and injuſtice. | 
Here again I muſt obſerve, that this i is no theory of 
mine, for here again I have the authority of Sir George 
Mackenzie to confirm my doctrine. He ſays in his 
Vindication of the Government of Scotland, in the 
reign of Charles the Second, “ == As to the ſending 
* away the people to the plantations, it is anſwered, 
ge that none were ſent but ſuch as had been at Bothwell 
0 Bridge, or in Argyle's rebellion ; and it was chang- 
« ing a capital puniſhment into exile, which was an 
0 act of clemency, not of cruelty.” This hiſtorical 
remark and apology not only eſtabliſhes the origin of 
the puniſhment, but ſhews the crime to which it was 
applied ; and it will be ſeen, when I come to ſtate the 
decided caſes, that in conformity to this idea, there 
ſcems t to be no, caſe leſs than capital upon the records of 
Pufticiary, for which the en of tranſportation 
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1 been inflicted; conſequently every caſe, without: A. 
fingle exception, is a caſe. of mitigation „ by exchang- | 
ing the Ren of Le aa for chat of 
| — death, © s 
| Before 1 proceed to fats thoſe caſes 10, the Houſe, | 
I will take the liberty to point out the language which 
the legiſlature of Scotland has ipoken on this ſubject, 
by which the diſtinction berween tranſportation, and 
baniſhment, on the ground and foundation, on which 


. I have placed it, is clearly and une quivocally proved, 
and the word baniſhment in the act of 1703 made out 
=. © Incontrovertibly, to mean ſimple expulſion from the 


Ez” -There are various acts of parliament on wi bert. 
In the reign of Robert the Second, it is enacted in 
certain caſes, ut fit bannitus et exul; and there is a 
ſeries of acts from the time of James the Firſt of. 
Scotland, in 1424, to the act in queſtion, in 1703, 
by which baniſhment is made a puniſhment. 1 will 
not tire you, Sir, with an enumeration of the acts, 


} 


they are all upon the paper which I hold in my hand, = » 
and may be referred to by any gentleman who p 
chooſes to examine it.“ In the acts ſometimes the Ie 
expreſſion is baniſh, ſometimes baniſh the realm, ſfome- _ ;£ 


times baniſh forth of the kingdom ; but all theſe. expreſ- 
fions, I contend, mean the (ame thing, namely, ex- 
patriation, without foreign confinement or reſtraint: 3 | i 
and, it is evident, from the ſtate of the country, that, M 
until * 8 of Charles the Second, they could | 
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mean nothing elſe. Among the ſtatutes againſt Leaf- 
ing · making, there is one paſſed in 1609,* the object | 
_ of, which may ſeem whimſical, as among other things, 
it makes it Leaſing- making for Scotsmen to abuſe 
Engliſmmen; now-a days, it might be more neceffary 
to turn it the other way, and to make an act to pre- 
vent Engliſhmen from abuſing Scotsmen. This act 
made the puniſhment of the crimes therein ſtated fine, 
impriſonment, baniſbment, or more rigorous. corporal 
pain. It is a moſt material ſtatute in the conſideration 
of this queſtion, becauſe it is the act upon Leaſing- 
making which immediately precedes che act of 1703. 
need not inform you, Sir, that one of the moſt ob- 
vious, and, at the ſame time, one of the ſoundeſt rules 
for conſtruing an act of parliament, is to look back 
and ſee what law it altered. If it altered the common 
law, by finding out that rule of common law which 
it altered, you will be enabled to interpret the doubt- 
ful words in the ſtatute. If it altered an act of par- 
liament, the ſame rule applies; by examining the act 
which it altered, a guide will be diſcovered for ex- 
pounding the ſtatute of doubtful meaning. Now, Sir, 
let me requeſt thoſe who are deſirous of underſtanding 1 
this ſubject, to look to the ſtatutes recited in the pre- 
amble of the act of 1703. T hey will find the act to 
which I have juſt referred, viz. 1609, cap. 9. to be 
the laſt · mentioned act in that recital. This then is ibe 
enn which is to guide the erholen of the act in 


* 1 | | | 
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queſtion . 


nenn 


queſtion, not only becauſe it is the law immediately 


: preceding it, but becauſe it is an act in pari materids 
upon the fame ſubje& matter with that in queſtion ; | 
and 1 need not enlarge upon its being an invariable 


rule in conſtruing ſtatutes, that all acts in pari materi 


are to receive a ſimilar conſtruction. The act of 


1609 makes fine, impriſonment, and baniſbmeut, or 


more rigorous corporal pain, the puniſhment of the 
Leafing making contained in that ſtatute. The act 
of 1703 makes fine, impriſonment, and baniſhment | 
(leaving out more rigorous corporal pain) the puniſh- ' 
ment; therefore, upon the principles juſt ſtated, what- 
ever the word bani/hment means in the act of 1609, 


that muſt be the meaning of it in the act of 1703. 
For that former act is not only the immediately pre- 
ceding law upon the ſubiect of Leafing-making, but 


the alteration is made by omiiting in the latter act 

of 1703, the words in the former which go to cor- 
poral puniſhments, and retaining thoſe words which 
relate to the other and milder punifhment ; the 

words retained, therefore, muſt receive the faine inter- 
pretation in the laſt as in the firſt ſtatute. Now, 
dy the act of 1609, baniſhment could only mean 


ſimple expatriation, that is, exile from Scotland; it 


could not mean the aggravated baniſhment of tranf- 
portation accompanied with confinement and ſervitude 
in a particular diſtrict, becauſe the Court had no ju- 


riſdiction to inflict it, the legiſlature of Scotland, 


from defect of foreign colonial poſſeſſions, had no 
power to enact it, and uſage had not in any ref] ſpect 


ae it. 


But 
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ZBaut the legiſlative expoſition. of the puniſhment does 
not reſt here. There is another act of Parliament, 
which paſſed in 1670, cap. 1.“ which renders it ſtill 
more clear. Sir, I have already referred to the ſtate 
of Scotland during the cloſe of the laſt century. The 
violence of the government of Archbiſnop Sharp and 
the Earl of Middleton on the one hand, and that of 
the fanatics on the other, produced many extraordi- 
nary laws. Among others, the act of 1670, c. 1. was 
paſſed to compel unwilling witneſſes to give the teſ- 
timony againſt their fellow covenanters. It is thete 
enacted, that the puniſhment of thoſe who ſhall re- 
fuſe to depone, *©* ſhall be fine and impriſonment, or 
« BANISHMENT, by /ending them to his Majeſty's 
e plantations in the Indies, or elſewhere, as his Majeſ- 
ee ty's Council ſhall think fit.” Now Baniſhment by 
| ſending to his Majeſty's plantations is tranſportation. 
If theſe words had not been added, and it had ſtood, 
that the puniſhment for refuſing to depone ſhould be 
_ baniſhment ſimply, it muſt, have been held, according 
to every rule of conſtruction, that the word baniſh- 
meat ſtanding alone, did not mean the aggravated ba- 
niſhment of tranſportation, but the ordinary baniſh- 
ment of ſimple expatriation, otherwiſe there would 
have been no uſe in adding the words, by ſending 
them to his Majefly's plantations,” to have given it ano- 
ther quality, and thereby raiſed it to the higher puniſh- 
ment of tranſportation. But what removes all doubt 42 
3s to this interpretation of the act, is this; the ſame 
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ſtatute goes on to ſay, That the depoſition any per- 
e ſon may make againſt another, (hall not infer againſt 
4e himſelf the loſs of life, of member, or Baniſoment, 
(without the additional words.) Now, under the un- 
qualified expreſſion Baniſoment is clearly meant ſimple 
baniſhment, or expatriation; not baniſhment to a par- 
ticular place, as in the former clauſe, but baniſhment 
from the realm of Scotland. The perſon giving teſti- 
mony, therefore, though he might have been puniſhed 
under this clauſe, with any pain inferior to baniſnment, 
could not have been ſent out of the realm of Scotland 
into exile. But if the words of the ſtatute in this, as 
in the former clauſe, had been, that the perſons 
making depoſitions under the authority of the act, 
ſhould not be puniſhable with the loſs of life, member, or 
BANISHMENT 5y ending them to his Majefly's plan- 
tations, then the perſons making depoſition might have, 
been puniſhed with exile from the realm of Scotland, 
that is, with ſimple baniſhment ; becauſe the term 
 Baniſhment means no more than expatriation ; but the 
ſuperadded words, ſpecifying the baniſhment to be to 
a particular place, namely, he. plantations, converts 
bamſhment into that higher ſpecies of puniſhment, 
which is underſtood by tranſportation; conſequemly 
if the law had been ſo worded, perſons giving teſti- 
mony might have been baniſhed: or ſent out of Scot- 
land; whereas, as the act ſtands, nobody will contend 
that the baniſnment even of ſimple expatriation could 
Save been inflicted. The true criterion to prove the 
diſtinction between Iranſportation (or baniſhment to the 
plantations) and baniſpment, is to conſider always what 
. 4 | the 
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the pünihment would be under the one prohibition, and 
what under the other. The prohibition of tranſporta- 
tion includes baniſhment, but the prohibition of baniſh- 
ment itſelf, excludes the right to inflidt this laſt- men- 
| tioned puniſhment, This act of 1670 therefore ſhews, / 
that though the Scots legiſlature (from that inaccurate 
| uſe of words, which I have before remarked as prevalent 
even in the courts and parliament of Scotland) did not 
adopt the language, yet it did adopt the diſtinction of 
the Engliſh legiſlature, by enacting baniſhment to a 
particular place, viz. 70 the plantations, to be the pu- 
niſhment in one caſe; while it excluded baniſhment 
from Scotland, as the puniſhment in another, I there- 
fore contend, that I have eſtabliſhed by the high- 
eſt evidence of the law, viz. THE LANGUAGE OF THE 
LEGISLATURE IN ACTS, OF PARLIAMENT, that the diſ- 
tinction between the puniſhments of baniſhment and 
tranſportation was in ſubſtance perfectly known and eſta- 
bliſhed in the law of Scotland. | 
Such, Sir, is the ſtate of the ſtatute law of Scotland 
on this ſubject, and ſuch its ſound conſtruction. It is 
a ſingular feature in the conſtitution of the law of that 
country, that the effect and operation of ſtatutes may 
be varied by uſage, and that a ſeries of judicial de- 
ciſions will operate as a repeal of an act of parliament. 
If ſuch a principle exiſts, to the extent contended 
for, every part of this diſcuſſion becomes more 
important from the conſequences neceſſarily reſulting 
from that principle. In this ſtage of the proceeding, 
however, I have no intereſt to combat it, becauſe it will 
appear preſently, that the caſes ſtrengthen my propo- 

F. | ſition; ; 
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| PO inaſmuch as they ſhew, that the judicial de- 
ciſions of the Court of Juſticiary have not varied the 
puniſhment introduced by the act of 1703. But on 
the contrary, thoſe caſes, as far as they have gone, 
have confirmed and enforced the ſtatute, and ſuſtain 
the conſtruction which I have put upon it. | 

To enable me to judge of the effect and full im- 
port of this part of the queſtion, I have carefully ex- 
amined every caſe in the printed books, which has 
any relation to the ſubject, and I have received minute 
information from the induſtry of perſons of knowledge, 
capacity and accuracy, by an inſpection of the Juſti- 
ciary records in Scotland, directing that inſpection to 
the particular objects in queſtion. And I think I may 
venture to ſtate, without the fear of contradiction, 
That 1N THE RECORDS OF THE COURT OF JUSTI1- 
CIARY, there is not any inflance of the puniſhment of tranſ- 
fortation, for any crime, but ſuch as is by the law of 
Scotland puniſhed or puniſhable with death. It would be 
endleſs, and of no avail, to go through each caſe par- 
ticularly, eſpecially as the object I have in view can be 
attained by conſidering the caſes under diſtinct claſſes. 
The clafles may be diſtinguiſhed into caſes that are 
capital, and caſes that are leſs 1ban capital. - 

The firſt claſs of capital ws conſiſts of thoſe, 
where the party has been conv ed, and the appro- 
priate and legal puniſhment was death. Such as caſes 
of murder, rape, ngrorious adultery (which is death 
by the law of Scotland) affaulting a perſon in his dwel- 
ling - houſe, called Hameſuchen (which is likewiſe capital 

oy that law) coining and other crimes. In theſe 
| inſtances 
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inſtances, tranſportation, according to the ſenſe in 
which I have explained it, has been in uſe to be 
inflicted by the ſentences of the Court of Juſticiary, 
But as thoſe were all of them caſes, where it operated 
as an alleviation of the puniſhment which might 
have been pronounced, no argument can be drawn 
from thence to favour the legality of the ſentences in 
queſtion. > 

The ſecond claſs of capital caſes conſiſts of crimes, 
in their nature capital, where the puniſhment has 
been reſtricted, according to the practice of Scotland, 
to a diſcretionary or arbitrary puniſhment. To 
underſtand this, Sir, it is neceſſary to obſerve, 
that previous to the matter being referred to the 
conſideration of a Jury, there is a judgment of the 
court pronounced, upon what is called the Rele- 
vancy of the libel, or indictment; in which the 


court determines the nature of the crime charged 


in the indictment, whether it is ſo charged 
as to be ſufficient in law, and what puniſhment 
the law annexes to the crime. It happens fre- 
quently in the couiſe of this proceeding, that the 
| libel or indictment, although the crime it charges be a 
capital crime, is limited to infer an arbitrary puniſh- 
ment, that is, any puniſhment ſhort of death, which 
the court chuſes to inflict. In ſuch caſes as theſe, the 
court has been in uſe to pronounce the puniſhment of 
' tranſportation. But this claſs of caſes does not, any 
more than 7 former claſs, affect the preſent queſtion, 
or diſturb any doctrine which I have laid down, or any 
_ concluſion which I have drawn from the ſtatute law; 
1 becauſe 
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becauſe the original crime being capital in its nature, 
to inflict the puniſhment of tranſportation was, in this, 
as in the former claſs, to uſe the words of Sir George 
Mackenzie in his vindication of Charles II. mercy and 
not cruelty. | 

A third claſs of capital caſes is, where capital 
puniſhments have been pronounced, but have, by 
compact or pardon, been commuted for the puniſh- 
ment of tranſportation, This claſs of caſes cannot 
ſhake my argument, becauſe what 1s matter of agree- 
ment cannot affect the law. 

Of crimes which might be reckoned on as Jeſs 
than capital, there is firſt of all a caſe of mobbing, 
tried in the year 1771.* In that caſe it ap- 
pears that ſome of the parties convicted were tranſ- 
ported. But this, though it ſeems to form an excep- 
tion to my doctrine, yet, when examined, does not 
affect it at all, Becauſe, in the firſt place, it is clear 
law, and law for which again I have the autho- 
rity of Sir George Mackenzie, that paritas rationis 
was never held to be a reaſon for puniſhing crimes. 
But independent of that argument, the caſe to which 
I now allude, is one in which the parties are indicted 

upon the Riot AR, viz. the iſt of George I. which 
extends to Scotland. They are indicted too upon other 
grounds, But as far as they are charged upon the Riot 
Act, they are charged with an offence in its nature 
capital. The verdict is a general verdict of guilty, 


2 des caſes by Maclaurio now a lord of Seſſion b th 
title of Lord Deghorn, Page 541, ? * 


and 


E 

and the court does not diſtinguiſh, and could not 
diſtinguiſh, in appropriating the puniſhment. Con- 
ſequently this which appears at firſt ſight a caſe leſs 
than capital, is in fact a capital caſe, and there- 
cke forms no exception to the doctrine which I main- 
. namely, that there does not appear to be any caſe, 
the records of Juſticiary, Jeſs than capital, in which 
The puniſhment of tranſportation has been inflicted. 

The next caſe of a crime leſs than capital which 
occurs, is one of ſubornation of perjury,* which is, in 
my opinion, deciſive of the whole queſtion. The pu- 
niſnment inflicted by the Court of Juſticiary upon a 
perſon convicted of that crime, as late as 1738, was 
baniſhment, with certification that if the party re- 
turned he ſhould be tranſported. Here then is a caſe 
leſs than capital, where the puniſhment is arbitrary, 
that is, diſcretionary, where the diſcretion dictated the 
puniſhment of baniſhment, and where the greater pu- 
niſhment of tranſportation is to be inflicted in caſe of 
return; eſtabliſhing at a very recent period, not only 
the gradation of thoſe puniſhments, but the diſtinCtion 
between them. 

The remaining caſes which fall under. the claſs of 

| caſes Jeſs than capital, are of the ſame nature with 
thoſe which are the object of the preſent diſcuſſion, 
viz, ſeditious libel, The judgments upon which 


put this matter, in my opiniva, wan the 3 
of doubt or cavil. 


Early in the preſent century (when there was a diſ- 
puted ſucceſſion, and a depoſed family pretending to 


* Maclaurin, page 661. 
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the throne of theſe kingdoms) there were many 
proſecutions ſor offences in the nature of Leaſing- 
making, by libelling the government of the country, 
and even the monarch himſelf. One of them hap- 
pened in 1712; it was an indictment for Leak 
making, againſt a gentleman for diſtributing meg 
and making ſpeeches in the faculty of advocates, t 
ing to favour the pretender. This indictment ne 
came to trial; the diet, as it is phraſed in Scotland, was 
deſerted, and the matter was never carried farther. But 
though the jury did not try, nor the court pronounce 
judgment on the accuſed, it is a material cafe in one 
point of view. It ſhews, that for an offence of this 
ſort (and there is no poſſible difference in the ſpecific 


18 N 


quality of that crime and of thoſe in queſtion) the 6 
charge was Leaſing-making, and there was no attempt LM 

whatever to lay it as the crime of ſedition alone, although 
a convocation of the people might have been proved. be 
The other proſecutions were in 1715, or near that y. 
Period, They are all here before me, faithfully ex- cl 
tracted from the records of Zufticiary. 3 
There are ſeveral of them, but I will confine my W 
obſervations to two caſes. The firſt, the caſe of 1 

Graham, CRAWFORD and Hogg, who were indicted 
for drinking the pretender's health in the ftreets of la 
Edinburgh, with huzzaing, and hautboys playing to them s. © 
all che time, They were indicted for Leafing-making. = 
Sir David Dalrymple was the lord advocate who 8 
ptoſecuted them. What he fays is 8 material. In Ho 
Mr. James Dundas of Arniſton. | g 


his 
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his information on the relevancy of the libel, which 
is not a ſpeech ſpoken, but a written paper maturely 
weighed and deliberately adviſed upon, he lays it 
don that Leaſing-making is a general name for every 
ur tending to SEDITION or DISCORD ; that the 
me does not conſiſt in ſpeaking directly againſt 
e king, but in ſpeaking falſely to engender ſe- 
Jicion to the contempt of the king's authority, 
«© ſtate, and dignity. The laws againſt Leafing-making, 
* he ſays, were antiently odious; but fince ihe happy' 
* REVOLUTION, that crime, amongſt many others, has 
« happily been removed. What was ufefu] in the acts 
« againſt Leaſing- making, was preſerved by the ꝗth 
« chapter of the act of 1703. The BITTERNESS of 
« the puniſhment is reſtrained, and fo the OBIGUS- 
« NESS of THE LAW is taken off.“ | 
This was the opinion of a Lord Advocate, dell⸗ 
berately given into the court in writing, within ten 
years after the paſſing of the act of 1703, when all the 
circumſtances concerning it muſt have been freſh in 
his memory, and in that of the whole country; and 
when the perſons who framed and paſſed the ou n 
have been ſtill alive. 
The old law, or, rather, the puniſhment of the old 
law, is not only reckoned odious, but it is clearly the 
opinion of Sir David Dalrymple, that the alteration 
brought about by the act of 1703, according to the 
genealogy which I have aſcribed to it, is to be traced 
to the revolution; and that the object which was accom- 
phſhed, namely, the reſtraining the bitterneſs of the 
puniſhment, and removing the odiouſneſs of the iaw, 
1 . applied 
/ | | 


1 


1 


applied not only to Leaſing-· making or libel, but to all 
crimes tending to SEDITION and DISCORD; for 


he ſays in poſitive terms, that Leaſing-mabing is 
the general name for every injury lending to ſedition 
and diſcord, The puniſhment of tranſportation never 


entered his mind, as one which the Court of Juſticikty al 
could inflict in ſuch a caſe; becauſe, to inflict that 
puniſhment, would have been leaving the BITTERNESS 


of the puniſhment unreſtrained, and would not have 
taken off the 0piousNEss of the law. 
The judgment on the relevancy of the libel under 


5 that indictment was, finding the pannels* drinking 
the health of king James, and his happy reſtoration, |} 


relevant to infer an arbitrary puniſhment, 
_ CrawrorD is found guilty by the verdict of the 
jury, the others not; and the ſentence inflicted by the 
court was 4 fine of fifty pounds ferling. 

About the ſame time, OLIPHñAxT Wartsox and 
others, magiſtrates of Dundee, were indicted for 
drinking the pretender's health, and for ſtopping the 


ringing of the bells of the town on the acceſſion 


of George I. The libel was found relevant to infer an 
arbitrary puniſhment. 


The jury found them guilty, and the court inflicted 
the puniſhment of deprivation of office, incapability 
of enjoying office in all time coming, and a fine with 
. impriſonment for one month, 

From theſe caſes, Sir, 1 have a right to draw this 
concluſion ; that the puniſhment of tranſportation is 


1 Defendants, 


in- 


"A 


2 1 a n «as ak _ hs * 


Be WIE 
— _ . 


„ 


inapplicable to the crime of Leaſing-making, or to any 
crime tending to ſedition or diſcord, not only upon the 


authority of Sir David Dalrymple, the lord advocate, 
and of the court which pronounced the judgments, 


but upon this ſtrong and unanſwerable ground, that 
there 1s not any inſtance to be found in the records 


of Fufticiary, in which that puniſhment has been in- 
flicted for ſuch an offence: no one ſurely will pre- 
tend to ſay, that in the then exiſting ſtate of the 
country, with a popiſh pretender, a recent rebellion” 
and- the houſe of Brunſwick but newly ſeated on the 
throne of theſe realms, in a part of the united 


kingdom where the abdicated family was known to 
have many adherents, and where ſome of the parties 


aceuſed were in the actual exerciſe of magiſterial ; 


functions, the crimes alledged, and proved, and pu- 


niſhed, were not crimes of a moſt heinous nature and 
molt dangerous tendency. 
From theſe caſes, and from this deduction, I draw 


this undeniable. concluſion, that, although tranſporta- 
tion is an arbitrary puniſhment by the law of Scotland, 


it is an arbitrary puniſhment only in caſes in their 
nature capital, becauſe it is only in ſuch caſes that ir 
has been uſed ; that is, it is an arbitrary puniſhment 
in the ſcale downwards, but not in the ſcale upwards ; 
that in that country as in this, it is a puniſhment. 
appropriate to felonies, not to miſdemeanors ; that 


it cannot be ranked as an arbitrary puniſhment in in- 
ferior crimes, becauſe to ſuch: crimes it never has been 


applied—and here, again, I muſt have recourſe to Sir 
George Mackenzie, who ſays, as I have already ſhewn, 


that paritas rationis was never held by our anceſtors 


„ to 
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to be a reaſon ſor puniſhing crimes. A doctrine which 
being founded in a ſound principle of criminal juriſ- 
prudence, viz. the certainty of puniſhments and ſafety 
of the accuſed, will apply univerſally ; but which 1s pe- 
culiarly applicable to the underſtood conſtitution of the 
criminal law, of Scotland, and is well illuſtrated by a 
leading and marked diſtinction between the conſtitution 
of the criminal law of that country and of this. 

By the law of England, crimes are divided into cer- 
tain generic claſſes, and it might, though not conclu- 
fively, perhaps be faid, that you may reaſon from one 
generic ſet of crimes to another; but in Scotland 
there is no ſuch diſtinction. There miſdemeanor is 
not the genus of a diſinłt claſs of offences; but each 
'" offence of that ſort ſtands, as it were, on its own ſepa- 
rate and diſtinct ground. Therefore in reaſoning on the 
law of Scotland, you cannot poſſibly reaſon from miſ- 
demeanor to miſdemeanor, and ſay, becauſe one miſ- 
demeanor infers one fort of puniſhment, another ſhall 
infer that puniſhment likewiſe. Uſage forms a 'moſt 
material part even of the criminal code of the law of 
Scotland. The inferior crimes or delicts are all diſtin& 
and ſpecific, and not generic. Uſage, therefore, in regu- 
Jacing puniſhment, ſhould be permitted to extend only 
to the caſes where that puniſhment has been uſed, other- 
wiſe a ſuppoſed analogy of crimes would leave all ar- 
birrary puniſhments in the will of the court, and anni- 
hilate all certainty, that moſt” neceflary ingredient in 
every ſyſtem of criminal juriſprudence. If the arbi- 
trary puniſhment of tranſportation, therefore, has been 
applied to crimes capital, it is fair to ſay, that it may 
de 1 to all capital ende becauſe they form a 

| general 
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general claſs. But if it has never been the uſage to 
apply it to crimes leſs than capital, it ſhall not at plea- 
ſure be now extended to them. Nay, Sir, if that 
could be ſhewn, which J believe cannot be ſhewn, I 
mean, if it could be ſhewn that crimes leſs than capi - 
tal had received that puniſhment, I ſhould ſtill con- 

tend that thoſe crimes only to which the puniſhment of 
tranſportation has been ſpecifically applied could be 
fo puniſhed, and that no crime or offence to which ir 
never had been applied could at this time of day, by 
the will of the court, have that puniſhment pronoun- 
ced upon it. For example, if perjury had been in uſe 
to be fo puniſhed, it would not follow that libel could 
be ſo puniſhed; if aſault had been in uſe to be fo 
puniſhed, it would not follow that ſubornation of per- 
jury could be ſo puniſhed, becauſe the uſage which 
had eſtabliſhed the puniſhment in one caſe could not, 
by parity of reaſon, be held to extend it to another; 
and therefore, if the crime of .Leafing-making, or thoſe 
injuries which lead to ſedition and diſcord, has never 
been puniſhed with tranſportation, that puniſhment 
cannot be applied to it now. This doctrine, Sir, 
I perſuade myſelf, is founded in ſound ſenſe, in ſub- 
ſtantial juſtice, and in the true maxims of criminal ju- 
riſprudence. Sir, it is a doctrine material in every 
view of it, particularly in conſidering thoſe laws which 
have paſſed in the parliament of Great Britain upon 
the ſubject of tranſportation, becauſe there is great 
danger, by combining the police regulations of thoſe 
ſtatutes with a looſe conſtruction of the law of Scot- 
land inawarding puniſhments, of eſtabliſhing a ſyſtem 

G 2 Which 
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which would ſubvert, by inference, the whole ſyſtem 
of Scots criminal law. 


Sir, I ſhall now ſhew, in conformity to what I have 


Rated i in the clofe -of my ſecond propoſition, that no 
ſtatute of the Britiſh parliament has altered the law ; 
conſequently, that the Court of Juſticiary has no 
power to paſs ſentences, which it did not antecedently 


poſſeſs; and that the law remains now, with reſpect to 


the crime of Leafing-making, and all crimes tending to 
ſedition or diſcord, preciſely on the footing on which F 
was placed by the a& of 1703. 


It is unneceſſary, Sir, to inform the Houſe that as 


to ſome offences, ſuch as taking cloth from tenters, 


and certain offences on the Borders, the puniſnment of 


tranſportation was enacted in the reign of Charles the Se- 
cond, ſoon after the Reſtoration. . But the ſtatute by 
which that puniſhment was introduced into the law of 
England, as generally applicable to felonies, is the 4th 
of Geo. I. c. 11. That ftatute proves, that in England 
there was no ſuch-puniſhment at common law, but that 


it is the creature of parliament, and all the ſtatutes 
prove that tranſportation is a puniſhment for fe- 


lonies only. The material obſervation at preſent, 
however, is, that the act of George the Firſt ordains 
that nothing therein ſhall be conſtrued to e extend to 
Scotland. 

The firſt Britiſh ſtatute upon the ſubject of Wake 
- Portation, applicable to Scotland, is that of the 6th of 


Geo. III. c. 32, and it forms a very important part of 
the preſent conſideration. The practice of Scotland, as 
I have ſhewn, had been to * the puniſhment. 


of 


CC. 
1 tranſportation in capital offences, from the latter end 
of the laſt century, viz, from 1670 to the year 1766 
when this laſt- mentioned ſtatute paſſed, without any le- 
giſlative authority whatever. At this laſt· mentioned pe- 
riod, it was found neceſſary to paſs the act to which 1 
haye referred, which is material both in its title and 
preamble. It is An act to extend the th of Geo. I. 
« ſo far as it relates to the more effectual tranſpor- 
* tation of felons, to Scotland.” The preamble im- 
ports that there were certain proviſions in the 4th of 
Geo. I. reſpecting the contracting for the ſervitude of 
the perſons tranſported, which it would be convenient 
and neceſſary to extend to Scotland. It therefore en- 
acts that it ſhould; be lawful to contract for ſuch ſer- 


vitude, ſo often as any ſentence of „ ſnould 
be inflicted. 


This act, I admit to the fulleſt extent to which it can 
be contended, is to be conſidered as a ſtatutory recog- 
nition of the puniſhment of tranſportation by the lar 
of Scotland, becauſe it is an act applying a regulation 
of police to a puniſhment ſuppoſed, by the very appli- 
cation of the regulation, to have a pre- exiſtence. But 
the queſtion is, what did it recognize, and how far 
forth did it ſanctify the application of that puniſhment? 
I fay it muſt be held to have recognized it ſo far as it 
had been uſed, and not one hair's breadth farther. 
Therefore, as the puniſhment of tranſportation does not 
appear to have been inflicted, in any caſe within the 
juriſdiction of the Court of Juſticiary not in its na- 
ture capital, ſo the recognition is limited to capital 
crümes, and cannot be extended to any offence of a 


lower 
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* felons, or other offenders,” It is 24th Geo, III. G. 86. 
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Jower denomination. I admit that it ſanctiſies tranſ- 


portation as an arbitrary /puniſhment—but as an arbi- 
trary puniſhment” for capital crimes only; that is, as an 
arbitrary puniſhment in mitigation, but not in aggrava- 
ton r in the language of Sir George Mackenzie, 
as an act of clemency, not of cruelty. And. fo the act is 


framed, for it is clear that it means only to regulate the 


puniſhment of capital a as is evident from its 
ſecond ſection. 

Upon this footing, the law liood gem 1766 to 1785 
when the ſeparation from America, and the impoſſibi- 
lity of tranſporting to that country rendered the i "ihe F 
the 25th of Geo. III. c. 46, neceſſary, 

That act proceeds upon an act in the preceding year, 
ec the tranſportation of convicts from England. 
The object of the Engliſh ſtatute was to enable the 


courts to order perſons liable to the puniſhment of 


tranſportation to be ſent to ſuch places as his Majeſty, 


with advice of his Privy Council, ſhould think fit; 
and in the ſpeech from the throne, at the commence- 


ment of the ſubſequent ſeſſion of parliament, his Ma- 


jeſty intimated that Botany Bay, in new South Wales, 
was to be the place. 


The act upon which 1 have been W did not 


include Scotland by name, and muſt therefore have 
been held not to have extended to Scotland.“ 


It is jn the nature of a mere regulation of police, 


1 (ER a new place of e in the room 


1 11 is inüided. « An Act for the more effectual tranſportation of 


of 
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of America, to which we could no longer ſend our 
convicts. The act reſpecting Scotland, viz. the 25th 
of the King, c. 46, follows the Engliſh act verbatim in 
its title, and accurately in its object; it muſt be con- 
ſidered, therefore, as embracing the object of police or 
regulation only, in conſequence of the loſs of America, 
and cannot be "ſuppoſed to have had in view any alte- 
ration in the penal code of Scotland. Of courſe, it 
muſt be conſtrued ſo as to confine its effe& to the 
obje& of police; and indeed, Sir, it would be a moſt 
grievous and alarming conſideration, if it were poſlible 
by implication to make an alteration in the principle of 
the law, where all that was meant was a regulation as to 
the mode of executing a ſentence. Hence I contend, 
that the conſtruction of it muſt be friftifimi juris, 
without enlargement by implication: beyond its mean- 
ing or profeſſed object. Having ſeen that its object is 
mere regulation of police, let us next conſider its en- 
actments. It enacts, that when any perſon ſhall be 
convicted of an offence for which the puniſhment of 
TRANSPORTATION or BANISHMENT BE- 
YOND SEAS may be inflicted, it ſhall and may be 
lawful for the court to adjudge him to be tranſported 
to whatever place his Majeſty, with advice of his Privy 
Council, may direct.“ 

The queſtion then is, does e Beyond hy carry 
the power of the court higher than it ſtood before? 
To which I have no difficulty in ſaying, that it cannot 
be ſo held. 1ſt. Becauſe it is a law of police, and muſt 
not be permitted to alter the criminal code, where that 

code limited puniſhment to ſimple baniſhment or ex- 
patriation 


WF -* 
patriation, without the aggravations of confineinent and 
ſervitude attendant on tranſportation. adly. Becauſe, 
applying it to the ſubject under conſideration, it is to 
be held, that whatever was the puniſnment which the 
act of 1703 impoſed, that is the puniſhment lawfully 
to be inflifted, and no other mode of exile more ag- 
gravated in its nature. By act of 1703, baniſhment 
from Scotland only is meant, as I have already ſhewn ; 
confequently baniſhment beyond ſeas could not be law- 
fully inflicted on the crime of Leaſing- making, if by 
baniſhment beyond ſeas be meant the power of detain- 
ing the perſon ſo ſent beyond ſeas in confinergent in a 
particular place; and if fo, the a&t.of the 25th of the 
King, c. 56, does not by means of theſe words make 
any alteration in the law as to the ſubject under confi- 
deration. Next, it is clear that the words, baniſhment 
beyond feas, may fairly be conſtrued to be ſynonimous 
with tranſportation, and to mean the ſame thing, or to 
be a mere explanation of that word. And what con- 
firms me in that opinion is, the form and phraſe of the 
act of the 6th Geo. III. There the word tranſportation 
alone is uſed without any explanation; yet every thing 
which relates to the mode of carrying tranſportation 
into execution, which can be done under the 25th of 
the King, could have been done under the 6th of the 
King, and therefore the words, bani/hment beyond ſeas, 
carry the cafe no higher in any reſpe& than it ſtood 
before the 2 5th of the King, 
It is impoſſible to argue; that if the offences under 
- conſideration had been committed, at any period be- 
tween FINE year 1766 and 1785, (that is, between the 6th 
of 


E 


of Geo: III. and 25th Geo. III.) that there would have 
been any pretence for extending the puniſhment of tranſ- 
portation to Leafing-making, or to any crime tending to 
ſedition or diſcord under the words of the act 1766, or 
under its general import: and ſurely accidental words 
of mere tautology ſhall not be conſtrued to have that 
effect, eſpecially when no intermediate caſe has hap- 
pened to Juſtify. a ſtreteh ſo unthought- of and ſo extra- 
F 
- But, Sir, if theſe words could 1 conſtrued to have 
dhe effect of thus altering the law, it is clear, that it 
was not the intention of the legiſlature to make that al- 
tetation; but that it is purely the reſult of an unob- 
ſerved and accidental expreſſion having found its way 


into this act of parliament, viz. Baniſbment beyond 


ſeas,” In that view of the caſe ſhall it be ſaid, that this 
Houſe will ſtand bye and ſee a ſentence executed under 


ſuch circumſtances ;—warranted- neither by the ſtatute 


law of Scotland, by the general ſyſtem of the Scots 
criminal code, or by the analogies of the law of Eng- 
land, without endeavouring to ſtop it in its courſe? 
Other important obſervations ariſe on the act 1785 ;* 
for example, © it is enacted, that if the tranſported 
* perſon ſhall return to Great Britain or Ireland, that 
et he ſhall (upon being lawfully convicted) ſuffer death, 


te as in caſes of felony, without benefit of clergy.” This 


.Clauſe is likewiſe to be found in the act of the ath of 
George the Firſt. It is likewiſe material to obſerve, 
thar that clauſe is included in all the acts from the time 


* 25th of Geo. III. c. 36. 
. 
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of Charles the Second, down to the 25th of the King, 
c. 46. From hence I draw this concluſion, that with- 
| out the enactment of the legiſlature upon ee * 
"item of regulation for tranſporting criminals, it | 
not be lawful for any court to inflict the pain of Sch 
upon return: and as parliament. has obſerved the ſame 
rule in the ſtatutes which relate to Scotland, as in thoſe 
which relate to England, 1 contend that the obſervation 
is equally applicable to Scotland and to England. So 
that the legiſlature by inſerting that proviſion in the act 
of the 25th of Geo, III. ſhews that Parliament did not 
think the power would extend to a return from Botany 
Bay, becauſe it had been enacted in the 6th of Geo. . 
with reſpect to returns from America. 
If I have been ſucceſsful in ſhewing that the a of "4 
2 >5th-of the King does not apply to the caſe of Leaſing- 
making, or to offences tending to ſedition or diſcord, and 
does not vary or alter the meaning of the word bani/h- 
ment in the act of 1703, it follows as a corollary, from 
that propoſition, that the puniſhment of death upon return 
cannot be legally inflicted. And when it is recollected 
that the view and object of this laſt- mentioned act 
was to repeal the puniſhment of death, in all the caſes 
of public libel or Leaſing-making, to which by the old 
laws of Scotland it had been applied; and that it en- 
acts, that if the party is poor, and cannot pay a fine, he 
hall be puniſhed in his body, life and limb being always 
Preſerved; it confirms that part of my ſecond propoſi- 
tion beyond a doubt; viz. © That annexing the pe- 


“ nalty of death upon return, is an aggravation of the 
N not warranted by law.“ 
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Fir, there is another moſt extraordinary circumſtance 
in this ſentence; which, though I do not ceſt upon it 
as affecting this caſe, fundamentally, yet I cannot paſs it 
It is a powerful inſtance of the ill conſe- 
querices that ariſe from the want of an appellate juriſ- 
| dition. The act of the 25th of Geo, III. ſays, if the 
tranſported perſon returns to Great Britain or Ireland, he 
| ſhall ſuffer death. The ſentence ſays, (and J ſpeak 
from an authentic official copy, for in ſuch a caſe, I could 
not but diſtruſt the printed account, till I found it coin- 
cide in this, as in every thing elſe, with the office copy 


of the record) I ſay, Sir, the ſentence is, that if after 


being fo tranſported, Mr. Muir ſhall return to, and be 


found at large within any part of Great Britain during 


fourteen years, he ſhall ſuffer death, as in caſes of fe- 


lony, without benefit of clergy. So that the act ſays 


one thing, the ſentence ſays another. The act ſays, he 
ſhall be liable to ſuffer death if he returns to Ireland, 
or to Great Britain: the ſentence ſays nothing of Fre- 
land; Sir, the ſentence ſhould run in the very words of 
the act, otherwiſe it miſleads. Ignorantia juris neminem 
ercuſat, is a principle of law which muſt pervade the 
juriſprudence of every civilized nation. Without ſuch 
a principle, laws, both civil and criminal, would be 
incapable of execution, and therefore it behoves courts 


of juſtice, the more, to take care that their ſentences run + 


in the ternis of the law; otherwiſe they operate as ſnares 
to the objects of them. What ſo natural as that the 
offender ſhould look to the ſentence only ?. If he does in 
this caſe, he might think himſelf ſafe to return to Ireland; 

and yet if he returns there, he will be liable to be execut- 
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ed as a felon, becauſe ignorance of the law is no excuſe. 


For although the ſentence omits Ireland, the ſtatute 
includes it, and the ſtatute, and not the ſentence, con- 
ſtitutes the law, If, on the other hand, it ſhould be 
contended, that the court in its ſentence 1s not bound to 
follow the act, it then comes to this, that the act is no part 
of the preſent conſideration, that the judges probably did 


not read it, that they certainly did not proceed upon it, | 


and conſequently that the law is not varied by it; for 
it cannot be aſſerted that it varies the law, ſo as to cover 
the ſentence, and yet that the court is entitled to deviate 
from the act of parliament which makes the law. 

This, Sir, undoubtedly, is a moſt ſerious feature, not 
oof in this caſe, but in the whole ſyſtem of judicial ju⸗ 
riſprudence in Scotland, in criminal matters. 

In this ſtage of the argument, Sir, 1 do not heſitate to 
affert, that I have ſaid enough to ſhew that grave and ſe- 
rious doubts exiſt with regard to theſe ſentences in point of 
| law, and that the crime, charged in the indictment, being 
nothing elſe than Leafing-making, the puniſhment muſt 
follow the ſtatute of 1703 ; of which the higheſt puniſh- 


ment is baniſhment; — that no higher puniſhment 


could be inflicted, than mere expulſion from the realm, 
that is, from Scotland; — that although the party 
; might be carried beyond ſeas, by the mode of execut- 
ing the ſentence of baniſhment, yet he could, after- 
wards, 80, at his pleaſure, to any part of the world but 
Scotland. 


Having thus gone through the cont propoſition 
which I had the honour to > lay before you, in the com- 


mencement 


CF | 
mencement of what I have ſaid, I proceed now to ſhew, 
according to my third propoſition : $110 
e That if the acts charged in the indictments do not 
« conſtitute the crime of Leaſing-making, or Public 
et libel; the indictments charge no crime known to 4 
te law of Scotland;“ 
Hirt, Becauſe there is no ſuch crime known to the 
te law of Scotland, at common law, as Sedition conſti- 
* tuting a diſtinct and ſeparate offence: and the of- 
& fences in queſtion do not fall within the A 
ee ſedlitions.“ | 

| Secondly, © Becaufe if there is ſuch a crime, at common 
ce law, theſe indictments do nat charge it, and it would 
& be contrary to law to puniſh that offence by tranſpor- 
ce tation ; and not warranted by law to inflict the pain 
of death for returning from ſuch tranſportation. 

OF the important and weighty conſiderations in this 

momentous cauſe, this ſeems to me to be the moſt 
weighty in its principle and conſequences. The other 
parts of the caſe are grave and intereſting; but this, if 
I am not miſtaken in my conception, overſets the moſt 
important maxim that is to be met with in the whole 
circle of judicial juriſprudence, 
The maxim to which I refer, is that ſhort but ma- 
terial one, that the office of a judge, or court of juſtice 
is, jus DICERE, not JUS DARE, to interpret law, not to 
make law. 

If the judicial power in any inſtance uſurps the right 
of making laws, the conſequence muſt be uncertainty, 
tyranny, and oppreſſion, Yet if the crime of ſedition, 
as contended for under theſe recent caſes, exiſts in Scot- 
F< | land, 
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land; I will venture to aſſert that it can ſtand on no 
other ground but that moſt dangerous aſſumption of 
the legiſlative power, by the judicial. | | 

Sir, I have heard that it has been ſaid i in the courſe of 
the late proceedings in the Court of Juſticiary, That 
„ alterations in the ſtate of ſociety produce new man- 
tc ners, that new manners produce new vices, and new 
& yices produce new crimes.” From which the infe- 
| rence to be expected is, that the legiſlature ſhould re- 
| gulate and provide for their. trial and puniſhment. No, 
Sir, no ſuch thing. The inference which has been 
made is, That the Court of Juſticiary has an inherent 
* power to pronounce upon the new crimes, and to ap- 
« propriate ſuch a nen to them as they mall 
« think fit,” 

It would be a great relief to me to hear a denial of | 
this repreſentation. But if it was ſaid, then I aſk whe- 
ther there ever was a doctrine held by the Star Chamber, 
or High Commiſſion Court, which went more directly 
to the inſecurity and oppreſſion of the ſubject? And yet, 
without ſome ſuch doctrine as this, I do not know how 
the crime of ſedition, as contended: for, in Tupport of 
theſe judgments, can be maintained. _ | 
There are two claſſes of ſtatutes relative to ſedition, 
beſides thoſe againſt Leaſing- mabing. The one. claſs re- 
lates to riſings or conventions in burghs, without autho- 
rity. It will not be aſſerted that the caſes of Mr. Muir, 
and Mr. Palmer fall under them. The other claſs relates 
to conventicles, or unauthorized aſſembles, convocated 
* the purpoſe of ſeditiouſſy promoting a certain form 
ol church government. They were enacted upon the 

| | occaſion 
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occaſion of the religious commotions of the laſt century. 
They are all repealed, expired, or gone with the occa- 
fion which gave them birth; and ir would not, at any 

rate, be ſaid that they apply ro the caſes of Mr. Muir 
and Mr. Palmer. 

There being no other claſs of ſtatutory regulations 
which ranks ſedition as a crime, its exiſtence, in the ſenſe 
contended for, muſt reſt either on the propoſition which I 
have ſtated, and which, I am ſure, no hody in this Houſe 
will venture to maintain, namely, that the Judges may 
make law as well as interpret law; or upon ſome au- 
thority equal to ſtatute; namely, a clear, unequivocal 
uſage and an acquieſcent legiſlature, which may con- 
ſtitute ſomething like common law upon the ſubject. 

Now, Sir, though I cannot have looked with my 
own eyes into the criminal records of Scotland, yet 1 
will venture, upon the inveſtigation which has been made 
under the direction which I have given, to aſſert three 
"propoſitions, all of which I defy the learned Lord,“ 
or any other perſon, however verſed in the law of Scot- 
land; to contradict. 

_ Firſt, I aſſert that there is not a * Gaal A to be 
found in the records of Fuſticiary, where the crime of ſe- - 
dition has been tried AS from treaſon or Leaſing- | 
making. 

Secondly, That there is not a ſingle inſtance of ſedi- 
tion, indicted, tried, and puniſhed as a crime at com- 
mon law, by itſelf, 


Lord Advocate of Scotland, 


4 


Thirdly, 
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Thirdly, There is not a ſingle inſtance of Jedition 
being puniſhed with tranſportation. 
All theſe ' propofitions are conceived in a negative 
2 : yet, bold as it is thus to aſſert negatively, I have 
no difficulty in aſſerting them. If theſe facts can- 
not be contradicted, I am then entitled to ſay that 
there is no one requiſite which can bring the crime of 
ſedition, and the puniſhment of tranſportation for that 
crime within the principle of common law; for if there 
is no inſtance of an indictment for the crime by itſelf, 
and none of the puniſhment of tranſportation having 
been inflicted, even, when it has been. indifted for, 
in conjunction with another offence, there cannot have 
been any acquieſcence or uſage to eſtabliſh its exiſtence 
as a diſtinct indictable crime. The only other offence, 
to which the term of ſedition is applied, is the crime 
of ſeditio regni, which was- a crime of a higher nature, 
and amounted to treaſon. It is clear from one of the 
moſt ancient authorities in the law of Scotland, the 
Regiam Majeſtatem, Book I. chap. i. $ 4 and 5, 
Book IV. chap. i. & 2 and 5, that ſedition or /editio 
'regni was a crime conſiſting of acts, and not of words 
aiming at the overthrow of the King and Government; 
and that it fell within the deſcription of treaſon, and 
was conſidered by Sir George Skene, a lawyer and 
antiquarian, whoſe authority will not 1 n a: 
treaſon. | 
It appears from Sir * Mackenzie s. Criminal 
Law, Book I. tit. 7. on ſedition (as I have already 
had occaſion to ſhew, in reaſoning upon the form of 
the indiftment) that there is a clear diſtinction between 


the 
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ſedition which amounts to treaſon, and the ſedition 
which is analogous to riot; he terms this laſt, as I have 
already ſtated, ſimple convocation, and ſays it is not held 
generally to be crimen per ſe ; and he lays it down dif- 
tinctly that there is no gtadation between the ſedition of 
treaſon, and the ſedition of fmple convocutionofthe Leiges, & 
ſo chat there is, not only, no caſe to ſupport the crime, 
and puniſhment of ſedition, as diſtin& from Leaſing- 
making, but. all the general doctrine is decidedly ad- 
verſe to the poſſibility of ſuch a diſtinction. 
It ſeems as if all crimes againft the ſtate in Scotland 
had their origin in ſtatute, and that between ſeditio regni, 
which is treaſon, and: Leaſing- making, or fimple convo- 
tion, with the exception of the ſtatutory crimes within 
boroughs and in/ conventicles, already alluded to, there 
is no intermediate offence; a doctrine which is con- 
firmed by the opinion of Sir David Dalrymple (in the 
caſe of Graham) in 1715, to which I have already re- 
. and on which I will not again enlarge. 
Upon this part of the law, a very ſerious conſide- 
ration ariſes. Let us ſuppoſe that the whole sT ATR Law 
of a country has reſted on ſtatute only, and that any part 
of the ſtatute law is repealed, and nothing put in its 
place by the legiſlature: is it clear that by this act of 
repeal, a new crime riſes at common law, as a neceſſary 
cConſequence of that repeal; and that it reſts with the 
will of a court of juſtice to aſcertain the nature of ſuch an 
offence; and apportion its puniſhment ? Such a doctrine 
would pine overſet the maxim to which I have 


* © Teiges means the people—Thoſe he are bound to allegiance. 
. 1 „ © refened; 
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referred; that Judges ought to interpret law, but ought 
not to make law. I take it, Sir, that there is a fonda- 
mental diſtinction, in this view of the ſubject, between 
crimes, which are mala in ſe, and thoſe crimes which 
are in the nature of mala probibita. In the firſt caſe, 
the crime world revert to its original order; in the fo 
cond, the queition, with me, is, whether it would not fink 
entirely, until created again by an act of the legiflarnre. 
For example, Sir, by the law of Scotland, murder in 
truſt; that is, a ſchoolmaſter or guardian * murdering 
his ſcholar or ward, was treaſon. By the treaſon laws of 
England being extended to Scotland, that crime is no 
longer treaſon ; but it does not therefore ceaſe to be a 
crime; for this powei ful reaſon. The crime of murder 
is malum in ſe, and is prohibited by the law of na- 
ture, which is the common law of every civilized com- 
munity ; conſequently it returns to that claſs to which 
it originally belonged, and is triable and puniſhable as 
the crime of murder. But it does not follow that ſuch 

is the caſe with crimes af poſitive inſtitution; and there- 
fore when ſtate crimes have ſtood invariably upon ſta- 
tute law, if thoſe ſtatutes which created them are taken 

away by ſtatute, it ſhould ſeem that the legiſlature which 
takes them away, muſt put ſomething in their place; 
otherwiſe, if it is left to the courts of law to act without 
ſtatute, the judicial power would be confounded with 
the legiſlative, and Judges might, according to, their 
fancy, create what crimes, and inflict what puniſhments 
they pleaſed. So that if ſedition was formerly enacted 
to pe treaſon by the law of Scotland, and thoſe treaſons 
are 00 or varied by che act which made the treaſon 


law 
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A of England extend to Scotland; the treaſon of 


ſedition is of courſe anihilated, but it does not follow 
that another offence of ſedition riſes at common law.“ 


Ia no view of this ſubject, therefore, can it be 


ſaid that the crime of ſedition exiſts in Scotland, 
at common law, ſanguam crimen per ſe. Far leſs can 
the puniſhment inflicted be founded in law, for no in- 
ſtance of the puniſhment of tranſportation can be ſhewn, 
in the records of juſticiary, in any caſe of Leafing-making z 
and no trial zwhatever for ſedition alone, excluding 
always that ſedition which amounts to treaſon. When 
to this I add the momentous conſideration, that the 
Court of Juſticiary, in which this legiſlative power 
is ſaid to reſt, is a court from which there is no appeal, 
but that it is at once origin, and final; I cannot for a 
moment give my aſſent to the doctrine contended for, 
in ſupport of theſe judgments being juſtified, on the 
footing of the charge being for ſedition generally, 
without admitting that there exiſts in this country, 
which boaſts of its freedom and its laws, a ſyſtem of 
judicial tyranny, as dangerous as any that ever was con- 


| — for! in the wbiraty reigns of the race of Stewart, 


: on? The a hers laid down is effectually proved, by the con- 
dus of the parliament of Great Britain, in aſſimilating the treaſon 


laws of England and Scotland. By the ſeventh of Anne, c. 21. 
& 5. it is particularly provided, That theft in landed men and other 
rrimes, which were treaſon by the law of Scotland, ſhould thereafter 


be conſidered at capital offences; ſo that the ſtatute even exceeds 
my poſition, by not leaving it to the common law to puniſh thoſe 
ffences as moles in 1. 
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Upon the whole, Sir, I feel myſelf intitled to con- 
clude, that the legality of theſe judgments is moſt queſ- 


tionable, becauſe the crime charged in the inditments 


is merely Leafing-making ; becauſe the ſtatute of 1503, 
limits the puniſhment of that crime to fine, impriſon- 
ment, and baniſhment, by which word, baniſhment, is 
meant ſimple expatriation, unaceempanied with the 
aggravating circumſtances which attend ?rax/portation, 
becauſe the pain of death is taken away by the ſtatute 
of 1703; and yet by the ſentences, death is to be in- 
| lied in cafe of return: and laſtly, becauſe there is no 


common law crime of ſedition, taken by itſelf ſ6pa- 


rately and diſtinctly, nor any inſtance whatever, of 


the puniſhment of tranſportation for that crime to be 


found in the criminal records of the Court of Juſticiary. 
From all which I draw this unanſwerable concluſion, 
that what ſhould lead to the reverfal of the ſentence 


in a court of law, upon. the ground of legal error, 


ſhould determine this. Houſe to, addreſs the throne for 
mercy, as the only e to * of 
| juſtice. 


I am betete ſenſible, Sir, of the ee 
length of the ſubject, which I have thought it my 


duty to bring forward. But the importance of the 
caſe to the public, and the neceſſity I feel, on, my own 
account, to make out every point, in a queſtion, which 


brings before you the conduct of a ſupreme court 


of judicature, in matter of law or diſcretion, make 


me hope that you, Sir, and the Houſe, will continue 


to me that favourable attention which you have 


* 
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| kicherio ſhewn me, eſpecially, as 1 can promiſe that 
che topics which I am now about to agitate, are of 4 
more intereſting nature, than xhat long legal diſcuſſion 
which I have been under the neceſſity of laying before 
you. 
I I now proceed to ſtate otic ſpecialities in the caſe 
of Mr. Muir, which do not conftitute legal error, but 
which, according to the law of this country, wonld 
induce a court of juftice to grant a new trial, and 
| ſhould therefore induce this Houſe to adopt the 
motions with which I ſhall conclude. According to 
the practice of Scotland, if a party is once condemned, 
however evident it may be that he has not been pro- 
perly tried, he has no remedy, but muſt refort to 
the mercy of the crown, or the interpoſition of m__ 

ment. | 

In the caſe of Mr. Muir, there has been a M1s-TRIAL. 
Firft, becauſe evidence was admitted againſt him, which 
ought not, according to law, to have been admitted. 
Slrrondly, becauſe perſons were permitted to paſs upon 
the Jury, to whom there was a legal ground of objec- 

tion. Laſtly, becauſe a witneſs, who was called in his 
defence, was committed for prevarication, prevented 
from being examined, and his teſtimony withheld from 
the conſideration of the jury; notwithſtanding the in- 
terpoſition and application of Mr. Muir to have him 
examined. It will be neceſſary, in order to make the 
firſt of thoſe objections intelligible, that I ſhould explain, 
to the Houſe, a circumſtance of a peculiar nature in the 
criminal law of Scotland. By that law, under an act of 
the twelfth parliament of James Sixth of Scotland, and 

l FPFirſt 
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Firſt of England, cap. 1 51, it is ordained: © that in time 
% coming, all criminal , lihels ſha}l contain, that the 
« perſons complained of are art and part of the crimes 
20 libelled, which ſhall, be relevant to accuſe them 
«« thereof, ſo that no objection or rentien take away 
. that part of the libel in time coming.“ By art is 
meant, that the crime was committed by his comri- 
vance; by part, that he was a participator in it. In 
one word, it is analogous to the term acceſſory in the law 
of England. From the ſtatute juſt referred to, the 
perſon charged as principal could likewiſe be charged, 
in the ſame indictment, as acceſſory to thoſe very 
crimes wich which he was charged as principal. But 
then it is clear chat the charge of acceſſory cannot, by 
the words of the ſtatute, apply to any other crime than 
the principal crime charged or libelled, nor to any 
other time than the time laid in the indictment. 


All chat the ſtatute does, is to prevent the indict 
ment from being defective in law, becauſe it contains 


allegations that the party, charged as principal, is ac- 
ceſſory to thoſe very crimes with which he is charged as 
Principal. Accordingly in this indictment, Mr. Muir 
is indicted as being art and part in the crimes with 
which he is charged principally. It is material there- 
fore to ſee what the principal crimes are of which he is 
accuſed, and what the time js when he is ſaid to have 
committed them, The acts of criminality charged are, 
' having endeavoured by ſpeeches to inculcate ins 
doctrines at certain places ſpecified. Having diſtri- 
buted, Mr. Paine's works, certain paſſages of which are 
ſet forth | in the indictment of criminal libel. Having 
2 | put 
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n 
put into the hands of one William Muir, a work called 
the Patriot, and having laid before a meeting of the 
friends of the people in Edinburgh, the Addreſs of the 
United Irichmen. Thefe are the ſpecific offences 
charged, and the time of committing chem is ſet forth 
to have been in the months uf September, October, 
November, and December, of the year 1792. It ap- 
pears from the forty-firſt and forty- ſecond pages of the 
trial by Creech, that Robert Weddell, a witneſs for 
the proſecution, was aſked if he remembered Flower 
on the French Conſtitution, being mentioned by Mr. 
Muir, and what was ſaid of it > Mr: Muir objected to 
this queſtion, becauſe nothing reſpecting that book was 


| charged againſt him in the indictment. The Lord 


Advocate contended that he was entitled to ſupport the 
general charge of ſedition, in the minor propoſition of 
the indictment, by general evidence. Mr. Muir ſaid, 
he could not be permitted to prove the murder of Mil- 
liam, under an accuſation of the murder of John; ſo 
the inquiry about Fower's book could not be admitted 
where the charge was publiſhing Paine's. Mr. Creech's 
account ſays, that the court was going to give their 
opinion, when the Lord Advocate ſaid he would not 
give them the trouble, at it was a matter of no import- 
ance, The other accounts of the trial ſay, that the 
court did give their opinion in favour of the evidence 
being admiſſible under the general charge of art and 
part, or acceſſory ; and that the Lord Advocate then 
declined proceeding. - This part of the trial, therefore, 
only ſhews the tendency of the practice and opinion 
of the court, without forming a ground of ob- 


jection, 


0 

| jection, the evidence not being preſſed. But in the 
#fiy-fifth and following pages of the trial by Creech, 
ic appears, that the ſame principle was inſiſted upon by 
the proſecutor, and ruled by the court. 

Anne Fiſher, a menial ſervant in Mr. Muir's family, 
fſays, That ſhe remembers Mr. Muir ſpeaking of the 
6 courts in this country, and ſaying a reform was ne- 
e ceſſary in the court of ſeſſion and juſticiary ; that 
« there was much nonſenſe in the Lords coming in 
e parade inta Glaſgow, and that the court got their 
6 money for nothing, but paſting fentence on poor 
& creatures; that after a trial in Glaſgow, where Mr. 
% Muir was advocate for two ſoldiers, he ſaid, he had 
told the court and jury what they might expect. 
% Mr. Muir here objected to the witneſs's obſerva- 
4 tions on his ſlandering the court, being admitted as 
evidence, on the ſame grounds as before, as ſuch a 
« charge was not to be found in the indiment.” 
Lord Advocate. The queſtion is ſimply this; Has 
* the pannel done any thing feloniouſly or ſeditiouſſy 
& againſt the king or conſtitutional government of the 
country? and to eſtabliſh this, I may draw my evi- 
« dence. from every quarter, and from every ſubject, 
** not merely from people in the ſtreets, but from his 
e domeſtics; nor am I obliged in the indictment to 

go into a full condeſcendence of facts; otherwiſe 

I might dane made it large n. to have encircled 

e the room.” _ 

Ar. Muir—I mean only to tate a broad fact, 

© which is, that all criminal indictments ſhould be 

oh en. and the facts ſpecially condeſcended 
0 = upon, 
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has upon; that if 1 am accuſed of murdering John, ** 
10 may not be charged with murdering James; ſo for 
ce the ſame reaſon if J am accuſed of ſedition, the facts 
jntended to prove that, muſt be amply ſtated.” 

„ The court were of opinion, that the general 
<« terms of the indictment were ſufficient to warrant 
<« the queſtions relating to the courts, which were a 
« part of the conſtitution of the country; that the 
&« ſtatute, 6th Jac. I.“ allowed other facts to be ad- 
&« duced to eltabliſh the general crime charged, and 
<<, therefore repelled the objection.“ 

By this decifion, matter was permitted to go to the 
conſideration of the jory, which upon every principle 
of law ought to have been withheld from them. And 
here again, Sir, I call to my aid, the ſupporter of 
the duke of Lauderdale, and the apologiſt of all the 
judicial tyranny of ihe reign of Charles II. Sir George 
Mackengie, in his criminal law, title Ax r and PART, 
lays it down, that the erime which is laid as the prinei- 
pal crime is that, alone, to which the evidence, under 
the charge of acceſſory, can apply. But, Sy, it ſeems, 
as it were, an inſult upen common fenſe, to have re- 
courſe to legal authority to inforce this argument, 
becauſe it is founded in the invariable and immu- 
table rules of juſtice, which muſt equally pervade the 
laws of all civilized cauntries; unleſs we are to learn 
now, for the firſt lime, chat the very firſt, and moſt ob · 
vious principles of criminal juriſprudence are no longer 
ig form a 1 of the Hin of our penal laws. 1 vw 
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that the law of Scotland, as well as the law of England, | 
requires, that a perſon accuſed ſhould have the crime 
| ſpecially ſer forth, and the time and place of commit- 
ment aſſigned. The law of England has been in this 
reſpect ſubje& to ſome ridicule, becauſe, though a 
day mult be laid in the indictment, that day need not 
be adhered to in proof. It is to be remembered, how- 
ever, that though the day laid may be departed from, 
ſtill a particular day muſt be proved; fo far preciſion 
is required. The law of Scotland may admit of till 
greater latitude as to time, but even the law of that 
country does require, that ſome particular time ſhould 
be ſpecified. In the indictment againſt Mr. Muir, the 
crimes are particularized, the place of commuting 
them is ſet forth; and it is laid, that they were com- 
mitted ſome time within the four months of September, 
October, November, and December, of the year 1792. 
The accuſed then comes to defend himſelf againſt 
the, charge of having committed the ſpecified crimes, at 
the ſpecified: places, and within the ſpecified time, when 
he finds two words, art and part, introduced into the 
indictment, under which the court think it lawful to 
permit evidence to be given of any act he may have 
done, or any words he may have uſed, at any period 
col his life, in moments of domeſtic privacy and inad- 
vertence, to be proved by a menial ſervant who may 
have liſtened at the door, or been attending the family 
in the ſeaſon of careleſs conviviality. 1s it poſſible 
that a doctrine fo ſubverſive of juſtice, tending ſo di- 
re&ly to miſlead the accuſed in his defence, and to 
take him ſo perfectly unprepared, can be the law of 
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any country that calls itſelf civilized > Or that an act 


which paſſed at the very beginning of the ſeventeenth 

century, merely to entitle the proſecutor to charge the 

principal as acceſſory, without rendering the Libel* 

void in law by a defect of form, ſhould be conſtrued in 
the end of the eighteenth century to authorize a ſpecies 

of proof, of which the indictment gives no notice? What 

innocence is ſafe, what virtue is ſecure under ſuch a 
ſyſtem? The crimes charged are ſpecific ; among them 


there is not a hint of any abuſe of the courts of law, 


yet that fact is given in evidence; a fact equally cal-' 
culated to prejudice the jury in their verdict, and the 
Judges in their ſentence. For what breaſt is ſo armed 
againſt prejudice, as not to be affected by an attack upon 
what they may conceive to be their dignity and juſtice ? 
The tendency of the fact, therefore, as well as its 
being no part of the crime charged, is an additional 
reaſon againſt its being admitted in proof. But the fact 


charged does not fall within the time laid, it relates to 
another period, and to matter (if it took place at 
all) quite diſtinct from that which is the ſubject of 
accuſation. Sir, if in this extenſive and various ſub- 
ject there did not exiſt another conſideration, I ſhould 
ſay, that this alone was ſufficient to prevent Mr. Muir 
from being tranſported to that loathſome ſeat of crime, 
deſolation, and military deſpotiſm. 

I now proceed to ſtate the objection reſpecting the” 
jury which was impannelled to try Mr. Muir. 

It will not be neceſſary for me to conſume any part 


of the time of the Houſe, by eſtabliſhing, that chal- 
* Vid. the words of the ſtatute, ſup, p. 60, Libel means inditment, 
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lenges to the j jury, for cauſe, in fork a crime as that 1 


conſideration is competent to the accuſed by the law of 


Scotland, becauſe the conduct of the court admits the 
right to its full extent. If it were neceſſary, or if it ſhould 
be denied, I am ready to argue it, and to eſtabliſh it from 
acts of parliament, from precedents, and from the au- 
thority of Mr. Maclaurin, now a lord of ſeſſion, by the 
title of Lord Dreghorn, a moſt enlightened and liberal 
reporter of Scots criminal caſes. 


When the five firſt. jurymen were. called to paſs 


upon the trial of Mr. Muir, it appears both from the 


official copy of the trial, and from the printed trials 


before me, that Mr. Muir objected to them as mem- 
bers of an aſſociation, called the Goldſmith's Hall 


Aſſociation; and that the Solicitor General anſwered 
the objection. From the official copy of the trial t 
appears, that the objection was repelled. In the prinied 
trial by Creech, the Lord Juſtice Clerk is made to 
ſay, that it would go to exclude every man Who had 


« taken the oaths to government.“ 
| Sir, * have already ſtated that one of the NEEDY 
agaiuſt Mr, Muir was the publiſhing and diſſeminat- 


ing Paine's book. Now, Sir, one of the declared 
and expreſs, purpoſes for which the ſociety , at Gold- 


ſmith's Hall Was aſſociated, was to counteract 


ſeditious doctrines. Another object was t to check and 


counteract the meaſures taken to bring about a re- 


ſorm in the repreſentation of the people in parliament. 
As far as theſe objects go, and as far as I have yet 


ſtated them, there certainly was nothing in the conduct 


or opinions of the members of the aſſociation of Gold- 
: ns od Which could have conſtituted a valid 


E 
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legal objection to theit being upon the jury of Mr. 
Muir. But, Sir, that aſſociation went à ſtep farther, 
and upon that the objection reſts. In the firſt 
place, they had offered a reward to any perſon who 
ſhould diſcover the circulators of Paine's works, in 
order that they might be brought to juſtice. So that 
the members of that aſſociation had actually decided 
upon. the guilt of that particular act with which Mr. 
Muir was charged, namely the diſſeminating and cir- 
culating Paine's works. To admit ſuch perſons upon 
his jury, could be attended with one event only, his 
neceſſary and inevitable conviction. It never could 
be imagined that thoſe who had offered a reward 
for diſcovering the perſon who ſhould circulate that 
work, in order that he might be brought to juſtice, 
would fail to find him guilty, when they ſhould. be 
called to fit in juſtice upon him; for the very terms of 
their aſſociation decided upon the criminality of the 
work, by an extra-judicial deciſion that it was libellous. 
| Bur, Sir, there is {till another ground of objection to 
the members of the Goldſmith's Hall Aſſociation. Mr. 
Muir, and other gentlemen who belonged to a ſociety 
for parliamentary reform, went and figned the affoci- 
ation at Goldſmith's Hall. The aſſociation ſtruck his 
name from their book, and in other teſpects, expteſſed 
an opinion of the criminality of the objects of the ſo- 
ciety for parliamentary reform. The queſtion, Sir, is 
not whether thoſe objects were Criminal or innocent; 
but whether the members of the aſſociation had ſo ex- 
preſſed themſelves? If they did ſo expreſs themſelves, 
1 venture to ſay, that Hoh 18 act a Prociple: A: law, 


or 
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or juſtice, upon which it could be pretended, that they 
were admiſſible as jurymen; or, being admitted upon 
the jury to try Mr. Muir, a pretence for ſaying 
that he had a fair trial. But, Sir, I do not reſt on 


general principles of ſubſtantial juſtice, nor on reaſons 


of analogy to the law of England. I ſay the caſe has 


been ſolemnly and judicially decided in the law of 
Scotland, In the year 1635, Lord Balmerino was in- 
dicted for this very crime of Leafing-making. The 


trial, though a Scots caſe, is to be found-in Mr. 


Hargrave's edition of the ſtate trials, Vol. I. p. 470. 
| By the practice of Scotland, when a peer was to be tried, 
his; jury conſiſted partly of noblemen, and partly of men 
of great landed property. Lord Balmerino objected to 
Lord Marſhall being one of his jury; alledging that 
he had uſed expreſſions which implied that he con- 
_ Aidered him (Lord Balmerino) as guilty. It was 
left to the oath of Lord Marſhall. Lord Marſhal! 
ſwore, that he had never uſed ſuch expreſſions, 


It was put to Lord Dumfries's oath. He ſwore 


he had never expreſſed himſelf as ſuppoſed. Lord 


Dumfries was permitted to paſs upon tbe jury. 


The objection was then made to Lord Blantyre. I; 


is alledged againſt my Lord Blantyre, wed That he can- 
not be upon the affize becauſe he had publicly re- 
6 ported to ſundry, that the pannel, in his judgment, 


Þ 0b guilty of the dittay, and cannot be cleared 


«thereof, which they refer to ye lordſhip” s oath, who 
6. „being T9, ſaid. he could not deny that he bad 
| | e ſpoken 


ind he was permitted to paſs upon the jury. Lord 
almerino made the ſame objection to Lord Dumfries. 
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« ſpoken ſuch ſpeeches; wwhereypoi be was repelled, and 
and ordained to ſtand aſide.” 
Sir, it is impoſſible, if I had been to invent a caſe 
on purpoſe, that I could have thought of one more 
preciſely calculated to meet every fact and principle 

for which 1 contend, on the preſent occaſion. The 
members of the Goldſmith's Hall aſſociation had, to 
_ uſe the language of 1635, publicly reported ts 8UunDRY; 
that Mr. Muir was guilty' of the bir rA, and could 
not he cleared thereaf. For they had reſolved and pub- 
liſhed, that the matter with which he was charged was 
a crime, and they had aſũgned it as a reaſon for ſtrixing 
his name from the aſſociation, that he had actually done 
thoſe things which ny: had declared dic to be 
criminal. 3 

Sir, the a is no perſonal | reflection an. * 
jachvidvan who compoſed the jury, ſome of whom I 

ow intimately, and value fincerely, A legal objec- 
tion never can be a perſonal reflection in. any, fair or 
candid view of it. I inſiſt then, Sir, that, both upon 
principle and precedent, the objection taken by Mr. 
Muir to the firſt five jurymen, ought. to have been 
admitted, and, that not having been admitted, he was 
not tried purſuant to the rules of law. If the caſe 
had happened in this country, he would, upon this 
. ground alone, have been entitled to a new trial; or 
in thoſe caſes, where the form prevents a new trial from 
taking place, the execution of the ſentence would have 
been ſuſpended, till the legality of the admiſſion had 
been diſcuſſed by all the judges of England. In Scot- 
land the uſage does not admit of any ſuch proceeding, 
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or any ſuch relief; ſo that the only means by which this 
miſ-trial can now be remedied, is by the mercifal exer- 


| '__ eife of the/prerogative of the crown in alleviating or 
| pardoning the ſemence which has been pronounced. 


The gext point to which I mean! to call the atten- 
7 tion of-the Houſe, is but a word; it relates to the 
SY evidence of a perſon: of the name of William Muir, 
who! was called as a witneſs for the proſecution. He 
reſuſed, from: a @ conſcientious or religious ſeruple 

t take the bath, upon/which he was committed to 
priſon, and informed by the court, as well as by the 
learned Lord oppoſite to me, that he mult remain there 
for life, for that they knew of no law: by which he could 
be liberated; Sir, an opinion ſo prepoſteraus in itſelf, 
= and ſo contrary to all ſound, legal, and conſtitutional 
doctrine, ought to be ſtated, were it only that it might 
be reprobaced. Bot 1 ſtate it, becauſe I conceive it 
| likely to have operated, not only upon that witneſs, 
® who was afterwards perſuaded to give up his feruples, 
= hd take the oath, but becauſe' other witneſſes | might 
be intimidated, and conſequently that Ir is to be con- 
fidered 48 a e ee dees to en an unfair 
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RET. The next & ſubßelt of eonfdevicion 1 ihe comdat: of 


the court, . with reſpect to che evidence of Joux 
RusszL, who was called as a witneſs by Mr. Muir, in 
his defence. By the law and practice of Scotland, 

every witneſs, before he is examined upon the prigcipal 
matter, is aſked certain preliminary queſtions, to aſcer- 
tain the credit that is due to his teſtimony. One of thoſe 


_— is meant to diſcover whether he has received 
partial 
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| partial council or advice, as to the evidence has to give. 
I agree that it is neceſſary, that the witneſs ſhould 
anſwer the initial queſtions before he is permitted to be 
examined; that is to ſay, if he were, contumaciouſly, 
to refuſe to anſwer, his teſtimony could-not be received, 
becauſe. be had reſiſted what the law requires. Were 
the preſent caſe of this deſcription, I ſhould have 
nothing to offer to the Houſe upon the teſtimony 
of. John Ruſſel. The caſe upon which I have to 
obſerve, is of a very different fort. The office 
copy of the trial ſtates, © It being obſerved by the 
& Court that this witneſs (John Ruflel} had been guilty 
& af concealing the truth, therefore the Juſtice Clerk and 
e Lords Commiſſioners of Juſticiary ordain bim to be 
„ carried to priſon for concealing the truth, chere to 
et remain. for three weeks.” 3 
1 printed trial by Creech, p. 87, 88, ates that 
t John, Ruſſel, merchant, on being aſked the uſual 
t queſtion, if any body had inſtructed him what to 
i to. fay? replied, that he had received general in- 
go 66 ſtructions to tell the truth—Being aſked, where or 
E 1 whom 2: (aid he could not recollect Having 
_ produced his citation, it was found to be dated but 
four days before; and, as this converſation had 
5 happened fince that time, he was told, that he muſt 1 
40 « certainly. be ahle to recollect ſome of the particulars: 1 
e but on his ſtill perſiſting to ſay: he could mention | 
„ nobgdy's. name who. bad ſpoke. to him on the ſup- 
« Soft, the Lord Advogate moved that he ſhould 
=” withdraw, and obſerygd, chat as. there appeared 
evident ſigns of e 10 congeal the truth in this 
855 L* © man, 
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«© man, OM hoped their lordſhips would puniſh him by 
« ordering him to be committed to priſon. 
ur. Muir was going to ſay ſomething in behalf of 
« the man; when the Lord Juſtice Clerk ſtopt him 
« by telling him he had nothing to ſay in that queſ- 
« tion; and the court then ordained John Ruſſel to be 
Pe committed to priſon, there to remain for three 
« weeks, for concealing the truth upon oath.” 
From both theſe accounts, it appears that the 
vitneſs was not rejected for contumacy, but that he 
was charged with having concealed the truth, in his 
manger of anſwering to the preliminary queſtions, 
The preyarication, not the contumacy of the witneſs, 
was the reaſon for not examining him, and for commit- 
ting him to priſon. 
FS Upon this ſtate of the caſe (in which the woo 
3 confirms che account contained in the printed 
| trial) it is clear upon every principle of juſtice, and upon 
every technical rule of Scots law, that the defendant 
Was entitled to the benefit of Ruſſel's teſtimony; . and, 
-therefore, refuſing to hear his teſtimony conſtitutes 
1 miſ- trial, in ſo far as his evidence might have mate- 
rally affected the verdict of the } jury and the judgment 
of the court. And here again I muſt have recourſe to 
the miniſter of Lauderdale 5 oppreſſion, to ſupport 
and enforce my argument. Sir George Mackenzie 
' lays down the diſtinction between competency and 
* credibility in clear and perſpicuous terms, as a diſ- 
tinction well known and recognized in the crimi- 
nal juriſprudence of Scotland; and indeed it is im- 
* poſfible that the > diſtio8ion ſhould not exiſt, where- 


ever 
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ever law exiſts; for i it is a diſtinction eſſential to ſub- 
ſtantial juſtice: In the 25 5th page of his criminal law, 
that author ſays, there is one ſet of objections 
which go to 7he perſons of witneſſes, and another ſet 
of objections which go ſo what they ſay; that is, in 
other words, there are objections to their competency, 


or to their being admitted at all, and there are ohjec 


tions to their credit, or to the effect which ſhould be 
given to their teſtimony. Now, Sir, I maintain 
that the olyeQtion to the teſtimony of Jobn Ruſ- 
ſel went to his credit, and not to his compe- 
tency. Had he refuſed to ſpeak at all, he might 


have been rejected for the contumacy of that refuſal: 


but by the very ſtatement of the ground of his commit- 
ment, it appears that this was not the caſe; for he 
was committed for concealing the truth, as appears by 
the entry in the office copy of the judgment. .If I 
were inclined to argue the queſtion upon the ſtrict 
words of the entry on record, there is not, I will venture 
to ſay, the ſhadow of an anſwer to be given to the 
objection of rejecting this witneſs ; for concealment of the 


truth is matter that goes merely to the credit of the 


witneſs. But I admit (although it does not appear 
from the record itſelf) that the concealment or prevari- 
cation took place in the initial queſtion; and cannot be 


applied to the principal matter. But I deny that this 


makes any difference as to the real merits of the caſe. 


At whatever ſtage of the examination it took place, if it 
was a concealment of the truth, or prevarication, even 


amounting to perjury itſelf; I inſiſt upon it, that it 
1s a veſtion of credibility and not competency, Sir, 


L 2 < Tur 
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If over liel me, learned gentlemen, who fre- 
| quently act in the character of ſupreme judges. Taſk 
thoſe gentlemen then, whether in diſpenſing juſtice 
they do not conſider eredibility, as a queſtion of fact; 
whether when they aſſume to themſelves the right of 

deciding, as to the competency of a witneſs, they do 
not with the "utmoſt caution, leave the credit due to 
che teſtimony given by a witneſs, to be decided on by 
the jury as matter of fact; and whether they durſt ven- 


ture to diſmiſs a witneſs without examination, be- 


_ Eahfe he had delivered his teſtimony in a prevaricating 
manner, or even in a manner which might require his 
being committed for perjury, provided there was no 


objection to his competency? Sir, T know that no 


perſon entraſted with judicial authority in a court regu- 
| lated by the principles of the Engliſh law, will venture 


to accept my challenge, and I am confident that the 


fame rule is <qually well eſtabliſhed, and ought t to be 
equally well obſerved'in Scotland. 

I would aſk-the fame gentlemen, or any others, not 
only capable of making a legal diſtinction, but capable 
of drawing *thofe concluſions which are the reſult of 
n common ſenſe, whether prevarication, or chat 


trach or falſehood of what be fays, as a matter to be 
weighed and confidered, is not uniformly and invari- 
ably a queſtion of credibility, and confequently a queſ- 
tion of fact for the juriſdiction of the jury, and not 
matter of law for the court? I conelude, therefore, 
that as the teſtimony was withheld from the jury, by 
* anthority of the court, Mr. Muir ſo far forth has 


Bot 


conduct upon the part of a wirneſs, Which leaves the 
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not been tried. The rejected witneſs might have given 
important teſtimony for the defendant; he might have 
been believed by the jury, and his teſtimony might 
have altered their verdict. It might too have had an 


an influence on the ſeverity of the ſentence; but into 


that I do not now enter. 1 reſt the caſe upon this, 
that prevarication goes merely to the credit of the wit- 
neſs and does not affect his competency, a ſtrong- hold 
from which no ingenuity nor talents can move me. 


This witneſs having been committed before his evi- 


dence was heard, the defendant was miſ- tried; and 
there being no remedy for ſuch miſctrial, by the law 


of Scotland, I am upon that conſideration alone en- | 


titled-in this place to call upon the juſtice of the crown, 
through the medium of the addreſs. of the repreſenta - 
tives of the people, to avert that puniſhment, which; 
I'have a right to ſay, might never have been inflicted, 


if the teſtimony of Ruſſel had been given and con- . 


ſidered by the jury. 


Sir, the conduct of the court, in rejecting the witneſs 


under the circumſtances ſtated, and the principles upon 
which it is juſtified, lead to nothing ſhort of depriving 
the ſubject of his trial by jury. For if the court can 


by us unqueſtionable authority withdraw from the 


Jury che power of judging of the credit due to the 


witneſs, in the fulleſt extent, it can ſhut out from the 


trying tribunal, that for which it is alone inſtituted, 
namely, deciding upon the guilt or innocence of the 
ne according to legal and admiſſible ey ne. Ic: 
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92 Mr. SezAk Ek, I have now ſhewti that there was 
ſuch error i in law, as might have led to a reverſal of 
the judgment; and ſuch rejection and admiſſion of 
evidence as ſhould have laid the foundation of a new 
trial. In going through thoſe two moſt important di- 
viſions of the ſubject, I have done all in my power to 
preſerve that calm, and if I may uſe the expreſſion; 


that judicial temper of mind, which ſuch a ſubject as 
the: preſent, in all the views of it, requires. I have 
made no alluſion to the characters of judges; whoſe 


individual characters and legal information I know to 
be moſt reſpectable. I truſt that I have not ſhewn any 
tendency: to perſonal invective, and the judgments; 


in the opinion which I entertain of them, do not ad- 


mit of encomium. I conſider myſelf, in what I have 
offered to you, io be as much abſtracted from any of- 
fenſive perſonal attack upon the Court of Juſticiary; 
as if I had been arguing; profeſſionally, in a court of 
law upon a writ of error, to reverſe a judgment, or 


in ſupport: of a rule to obtain a new trial. 


In the part of the ſubje&t which remains, it mall, 


5 fill be my aim to preſerve the ſame temperate line of 


diſcuſſion ; but 1 am ready to admit, that it may be 
more difficult to execute my intention with ſucceſs; 
Sir, there is ſomething in the nature of the puniſh- 


ment impoſed upon theſe unfortunate perſons, by this 


extraordinary and unprecedented ſentence, which does 
ſo: agitate the feelings, and affect the heart, that I am 
at a loſs how to open, or, in what manner, to unfold 


the queſtion of diſcretion ; but I muſt now proceed to 


t, and [ * I ſhall accompliſh the diſcuſſion in ſach 
| a tem- 


* 


1 
4 temper, as is not inconſiſtent with the decorum which 
is due to a court of juſtice, or the gravity b be- 
Jongs to the ſubject. 5 
Sir, it has been repeatedly laid in this Houſe, as I 
have had occaſion, in the outſet, to remark, eſpecially 
by a right honourable Gentleman,“ high in his Ma- 
Jeſty's ſervice, that the diſcretion which dictated theſe 
puniſhments was a ſound diſcretion. EPL Br 
Tam ready to admit, that there is no queſtion in the 
whole circle of judicial conſideration, in which there is 
more difficulty than that of determining the juſt mea- 
ſure of diſcretion, in affixing a puniſhment, where the 
law has left the degree and meaſure of it in the power 
of the court. The law undoubtedly holds out prin- 
ciples for legal diſcretion, but it is ſo difficult in many 
caſes to diſcover a juſt guide for its direction, that J 
have often been tempted to think, that as it was one 
of the moſt delicate branches of juriſdiction, both to 
the feelings of the judge and the intereſt of the public, 
i it would be deſirable, if it were poſſible, to relieve 
the judges from that duty. In moſt caſes of diſere- 
tionary puniſhment, a different conclufion will be 
formed of its mildneſs or ſeverity, according to the -£ 
different frame and ſtructure of the characters and 
tempers of thoſe who contemplate it. Their opinion 
about the ſtate of the public mind, their apprehenſion 
- of danger, or confidence in the ſecurity and perma- 
Wnt of the exiſting ſyſtem of things, will produce 
N Fw concluſions, i as to che . 7 of pu- 
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* a: ſtate offence; Thaſs who-are appre- 
benſiye and alarmed, will think one meaſure of pu- 
niſhment no more than due; when he who feels little or 
noalarm, will: confider a much leſs degree of ſeverity to 
he. exceſſiye and unjuſt Ta ſind a-criterion or guide 
is! « eonfderation in ordinary gaſes io þe looked for in 
to the ſatisfaction of the Houſe, that, we have ob- 
mined: this grand DESIDERATUM, and that there 
vue no difficulty ariſing from the: want of a juſt erite- 
non to regulate: the. exerciſe of the diſcretion of the 
Court of Juſticiary. To judge whether. the diſcretion 1 
.exerciſed was a ſound diſcretion, it is neceſſary firſt to | 
- conſider the nature of the, offence, and then to com- 
(pare it with the ly extent of ſpverity coptained: in 
the puniſhmem. 
The oſſenoe of Mr. Mir in Palmer is a miſ- 
Fan and nothing more. Such as in this coun- 
would have received che pupiſhment of fine and 
6 impriſonment. The pillory, undoubtedly, is likewiſe 
' - &:Eotwpetent ſentence in caſes of miſdemeanor; but of 
F lie years it has ſeldom been pronounced, add, I be- 
/ =o eve, it bas not been. recently executed in the - 
| fung, in which; iy, has. been; pronounced. The of. 
ſencec of Mr. Muir conſiſts, among other things, in 
publihing the writings of Mr. Paine. Nr.“ Paine 
1 bes been convidted as the author af that which Mr. 
| Muir circulated, Were Paine t return to this. coun- 
try, and the court of King's Bench bad ta. inflict 
the puniſhment, for the offence of which he is found 
- guilty, (namely, che being the author or publiſher of 
Acud 3 thoſe 


(% ) 
thoſe; books) by the law of England , the ſentence 


muſt be reſtricted to fine and impriſonment, and if 


pillory were to be added by the court, I am entitled 


to ſay (according to the recent practice) that the ad- 


viſers of his Majeſty would take care to prevent the 
execution of that part of the ſentence, by pardoning 
it, or paſſing it by. The other parts of the charges 
| againſt. Mr. Muir are of the {ame nature, namely, 
publiſhing libels ; and they agree with the charges 


againſt Mr. Palmer in one reſpe&, his ſole offence 


being the diſtribution and circulation of a paper charged 
as ſeditious. Inſtead of fine and impriſonment, which 
could have been the only judgment pronounced on 
ſuch offences, in England; the puniſhment inflicted 
on theſe two perſons is tranſportation; a puniſhment 


adapted and appropriated only to felons and capital 


offenders. A tranſportation too the moſt aggravated 
in its mode and circumſtances, that is to be found in 
the hiſtory of. the penal laws of this, or perhaps of 
any country. Not like that tranſportation which took 
place before our ſeparation from America, when there 
was a ſhort and eaſy voyage to the place of deſtina- 
tion; a cultivated and inhabited country, a free and 
civilized people, ſpeaking our own language, follow- 
ing purſuits ſimilar to ours, and where ſervitude might 
be alleviated by the example of neighbours, and that 


tenderneſs and lenity which are the invariable concomi- 


rants of civilization, freedom, knowledge, and mo- 
. | 8 
Far different is the tranſ portation to 8 Bay. 
The voyage is long and tedious, and ſo inconvenient 
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and 8 independent of the tranſportation, as 

to be a much more ſevere and dreadful puniſtiment, 
than any which che laws of England would permit to 
be inflicted for ſuch a crime. Look, Sir, into the re- 
port * upon your table, deſcribing the ſeverities, the 
hardſhip, and almoſt certain death attending that 
voyage, and you will then be able to judge how far 1 


am guilty of exaggeration. When they have arrived 


at the place of deſtination, the contraſt with the com- 

parative happineſs of an American tranſportation and 
fervitude, is equally ſtriking. In New Holland there 
is an inhoſpitable ſoil, ſo barren that no induſtry can 
render ĩt productive; where the means of ſubſiſtence, 


depending upon the ſupplies from hence, are, fre- 
quently, ſo ſcanty as to threaters the whole eftabliſh- 


ment with famine, againſt which the utmoſt induſtry 
of the executive government at home cannot guard. 
There is *zoithout; a barbarous and hoſtile people, of 
ſavage manners and unknown language. Within, in- 
ſtead of maſters whoſe mild treatment might alleviate 
the ſufferings of thoſe-under their power, the Gover- 
nors ate armed with all the ſeverity of military deſpo- 


tiſm. Inlead of companions, whoſe ſociety might 


ſoften the afflictions of ſlavery and diſgrace, they are 
furrounded by the outcaſts of every jail in England, 


| ignotant in mind, abandoned in their Mor als, and 


devoid of every quality chat belongs to civilized man. 
Vet this, 105 is the etustian to which Wx are to per · 


* Ba | re of a committee e of ihe Houſe of Commons on this ful 
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mit men to be ſent for a reſidence, in one caſe, of ſeven, 
in another of fourteen years, more than the 'compured 


duration of human life in any ſituation, and at any 
period of it; men whole education and habits have 
'been ſuch as to entitle them to be admitted to the 
{moſt reſpectable and moſt learned profeſſions chat exiſt 
eee 

An eloquent and philoſophical hiſtorian remarks 
upon the manners and government of the Romans, 
under the tyranny of the Emperors, that there were 
two citeumſtances, which rendered def] potiſm peculiarly 
Areadful fo that people. Comparing them with the 
Ahſolute governments of the Eaft, he ſays; In theſe 


laſt, the language afforded no other word for govern- 


ment, but deſpotiſm; and the ſubje&, conſidering that 
de held his life at the will of the Prince, looked upon 


me loſs of it by che order of the Prince, only as an 


uddirional means uſed by Providence to deprive him 
| of his exiſtence.” But the minds of the Romans under 
| the Emperors, he ſays, were very differently prepared 
Tor Mavery, The education of Tacitus and Pliny 
Wifas the ſame wirh that of Cato and Cicero; from the 
ſudy of the Grecian philoſophy, they imbibed the 
bigheſt notions of the dignity of human nature, while 
they were forced ro ſubmit to all the-miſeries of def- 
b potie*power. Son is, Sir, with this readful and un- 
Precedented putiſiment: the minds of thoſe, who are 
the ordinary objects of tlatlportation to Botany Bay, 
are accuſtomed only to ther fetters and their jail: 
"their (imaginations conceive, and their language ex- 
| na I but immorality atid vier, and they 
N . conſider 


% 


_ . 


too TY IT Es EO REDO 


* — — 
8 — 


— - . A - _—_— 
. ²˙ AAA oo ˙ . Cc 


— 
8 


conſider the abridgement of liberty, or the deprivation 
of life by. the executioner, as natural diſpenſations of 
Providence, which they have reaſon to expect as the 
conſequence of their crimes. But the unfortunate 
perſons, who are the objects of my addreſs to you 


to day, educated as men of learning, and bred up in 
the habits of virtue and religion, had no reaſon, from 
any former precedent; . or acknowledged power, to ex- 
pect a fate which is worſe than death itſelf. 

Sir, the enlightened hiſtorian to whom I have re- 
ferred, ſays, there was another leading feature in the 
Roman oppreſſion, which increaſed and aggravated its 
ſeverities. In modern Europe, the diviſion of coun- 
tries into different kingdoms ſoftens the ſeverities of 
arbitrary power. The example of one monarch may 
make an impreſſion upon the mind of another; and if 
that is not always the caſe, till the object of his ſe- 


verity may eſcape from his vengeance, and in another 
country, find a new fortune adequate to his merits, the 


freedom of complaint, and perhaps the means of re- 


venge. But the empire of the Romans filled the 


world, and when that empire came to be governed by 
a ſingle man, the world became a ſecure and dreary 


Priſon to his enemies. To reſiſt was fatal; to fly, 


impoſſible. Beyond A frontiers, he could diſcover 
nothing but the ocean or Wart land, inhabited by 
hoſtile Barbarians of rude manners and unknown lan- 


guage, by whom he might be ſeized, diſcovered, and 


brought back to an irritated maſter.” 


Had theſe gentlemen; been 1 to tranſporta- 
tion, When. eee was the Place of 9 if 


Fo — 
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they had fallen under a maſter naturally tyrannical, 


| there might have been ſome relief from the example of 
thoſe around him.; a new ſituation, adequate to their 


merits, might have opened to have relieved them from 


their oppreſſion, and if the ſyſtem of municipal law 
wiſely checked and prevented the means of revenge, 
fill they would have found in the purſuit of know- 
| ledge, and in the ſociety of men of letters, a refuge and 
ſolace from the miſeries of their fate. But in the place 
to which they are now deſtined, they are to be the 
ſubjects of a military deſpotiſm, from which they can- 
not fly, but to the unfathomable ocean, or to deſart 
land inhabited by tribes of barbarians, of rude man- 
ners and unknown language, by whom they might be 
ſeized and reſtored to an irritated maſter, and to the 


| 1 of martial law. 


- Such, Sir, is this aggravated ſpecies of tranſporta- 
tion; a puniſhment not only diſproportioned to the 
offence, but harſh and unneceſſary, when it is conſi- 
dered with reference to the ſituation and character of 
the perſons on whom it is pronounced. 

Sir, I am not one of thoſe, who think that crimes 
| ſhould be puniſhed differently in the high and low, or 

that one ſpecies of puniſhment ſhould be appropriated 
to one rank and condition in ſociety, and another to 
another. But 1 conceive it to be a ſound and unerring 
maxim of criminal juriſprudence, to make the pre- 
vention of crime the object and end of puniſhment. 
In exerciſing a diſcretion as to puniſhment, therefore, 
a court is bound to conſider what will be adequate 
and effectual to the end of prevention, and never to 
| | exceed 
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Eceed it. In that view of the ſubject a ſound dis- 
©  \cretion neceſſariſy includes the confideration of the 
ank, education, and condition of the party convicted. 
At is not a ſound difctetion which has recourſe in all 


eaſetz, without diſtinction, to the utmoſt graſp of that 


which the law may be ſuppoſed to permit: for the 
mind of man 'thadders at a diſproportionate ſentence, 


and feeling no reſpect for the adminiſtration of juſ- 


tice fo ſtrained, che hand of authority is weakened 


und palſied by the act. Theſe principles and that 
maxitn, eſpecially when conſidered with a reference to 
tlie extreme harſhineſs of theſe judgments, compared 
with tkoſe puniſnments which ſhould have been the 


- gbide to its diſcretion, might have ſerved to moderate 
the conduct of the cburt. 


Sir, there were guides at hand, to which Jithink 
the judges were bound to have had recourſe, 25 to 


Yo ar and unerring rules of judgment. 


In the firſt place, they might have looked at home, 


wat referred to fithilar caſes in the law of Scotland, in 


times when the memory of the act of 1703, was freſh 


in men's minds, in caſes where the crimes puriiſhed 


Were Ledſig- making; and of that aggravated fort Which 
infalted che Prince opon the throne, attacketl; the Tuc- 


deſñon of the Houfe of Btunfwick, with a foreign 


enemy at our door, and a rebellion juſt really to break 


vut, or but recently quelled. They word then have 
Wind that che önly Pan ments inflidied” OTE 
und mnpriſonmenm. 


If they had Hot choſen to follow e chuck of 


Th 9 Scots anetitors, they "might nabe referred to 


the 
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the mild but fufficient laws of England for their guide. 


There was every reaſon for following what the prac- 


_ tice of England pointed out. In the firſt place, the 
legiſlature of both countries in an article of union, 


formally ſtipulated and agreed,“ had expreſſed a clear 
opinion, that it would be wiſe to have matters of pub- 
lic law and police put upon the ſame footing in both 
countries. Where judicial diſcretion leaves much in 
the power of the judge, nobody can doubt that the 


court would bave acted a wiſe and juſtifiable part, if 
in its judicial diſcretion it bad leaned to that which the 


wiſdom of our anceſtors pointed out as wiſe and politic, 
for legiſlative regulation : eſpecially. when one branch 
of the law, reſpecting public crimes, or offences againſt 
the ate or government (J mean the laws reſpecting 


treaſon) had been rendered the ſame in both countries, 
by a Britiſh ſtatute extending the Engliſh law of trea  .- 
ſon to Scotland. Sir, there was. beſides this, another 
clear and ſolid principle, to dictate and ſuggeſt t 
4 analogy of the Engliſh laws, namely, that when ſub- . 


Jefts are bound by the fame allegiance to the ſame 
Prince and ſtate, the rules of law which regulate chat 


-- allegiance, and puniſh breaches of it, ſhould be the 


ſame. - That which applies to the higher, applies 
equally. to the lower order of ſtate crimes. Scotland 
is bound by the ſame moral and political duties, 


with regard ta the fafety of the conſtitution, and the 


welfare of ſociety, as England. There is no duty 
which a perſon reſiding in England owes to his Prince, 


* Eighteenth Article of Union. 


Which 
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which a perſon in Scotland does not equally « owe to 


him; and he owes no other. Their duties are the 
ſame wich regard to the legiſlature, for we live under 


the ſame legiſlative power. Every breach of duty by 


the one, is equally a breach of duty by the other. 1 


have always been of opinion, therefore, that the laws 


ſhould: be. affimilated and made conformable in the 


leſſer fate offences, as well as in treaſon. But if the 


legiſlature has not done ſo, ſtill it would have been a 
juſt and ſound guide for a judicial diſcretion to have 
referred to the puniſhment of ſuch crimes in England ; 


as it is evident that what would ſecure the tate in 


one country, was likely to do ſo in the other : every 
obligation of political morality being virtually and 
mutually the ſame. With that index to point the way, 
how different ought __ ſentences to have been in theſe 
caſes ! | | 
But if neither the example of Scots Judicatures in 
88 and ſimilar caſes, nor the daily practice of Eng- 
land, were thought fit and ſuitable guides for the diſ- 


cretion of the judges, till there remained another, by 


the analogy of which they might have been regulated. 


They migbt have had recourſe to the example of the 
- Britiſh legiſlature, in cafes that were not ſuppoſed to 


fall within the ordinary courſe of the common or ſta- 


tute law; they would there have found, among many 
others, the caſe of Biſhop Atterbury. They would 
have ſeen that * a horrid conſpi piracy-1 had been entered 


* Theſe are the words of the preamble of 5 at of „ 
and ought to be compared with theſe indictments, to ſhew how 


| n crime exceeded them in enormity. 


into 


Ld 


- 


£05): 
into againſt thaureigning king, and that the Biſhop of 
Rocheſter, notwithſtanding the many ſolemn aſſurances, 
by him given, of faith and allegiance, had been 
deeply toncerned in forming and directing the ſaid 
vicked and deteſtable conſpiracy, to procure a foreign 
force to invade and depoſe the reigning king, and 
Vverturn the conſtitution. For that crime, the act of 
attainder inflits upon him the ſentence of baniſhment 
that is, expulſion from the realm) and he accordingly 
went to France. They might have compared the 
crime of Mr. Muir and Mr. Palmer with that of the 
Biſhop of "Rocheſter. Whatever heinouſneſs, Alarm, 
and Apprehenſion may have attached to the former, 
there 1s nothing either in its nature, or in the character 
of the times, that raiſes it near to the pitch of the 
latter. Such, Sir, are the juſt guides for the direction 
of the court, but they were all rejected, and inſtead of 
them, recourſe was had to the law of Rome under 
the dominion of the emperors, as a ſuitable and fit 
analogy for a criminal court in a free country. Sir, I 
quote, again, from the authority of Creech's account 
of che trial. x A learned judge in giving judgment 
gays (and the authenticity of my quotatiom cannot be 
doubted, for the editor gives the Latin quotations 
from the Civilians with great accuracy, and they 
could only flow from the learned judge himſelf) If 
* mpuniſhment, adequate to the crime of ſedition were 
to be ſought for, it could not be found in our law; 
now that torture is happily aboliſhed. The ſole ob- 
Jett of puniſhment among us is only to deter others 
* from committing like crimes in time — In 
| | | — Page 127. | | 
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this view I concur in the nn e for fourteen 


K 


4 years, which is a mild puniſhment, conſidering the 


K 
725 


offence, and the danger of the times; by the Ro- 


„ man law, which is held to be our common law 
where there is no ſtatute, the puniſhment was va- 
tious, and tranſportation was among the mildeſt 


* 


mentioned. Paulus, I. 38. Dig. de Penis, writes, 
66 ARores Seditionis & tumultus populo concitato, 
on pro qualitate dignitatis, aut in furcam tolluntur, 
.** aut. beſtiis objiciuntur, aut in inſulam deportantur, 


N We have choſen the mildeſt of theſe puniſhments.” 
| The court then rejected the judgments of their an- 
ceſtors i in 1715. They rejected the mild, equitable, 


a but efficacious law of England. They rejected the 
. diſpenſations of the legiſlature, as in the caſe of At- 
- terbury ; and inſtead of theſe rational and conſtitu- 


tional guides, ſuggeſted and enforced by being the 


laws of a free people, and tending to unite and keep 


in uniformity that ſyſtem of obedience due by two 
nations, now united in one, bound by one allegiance, 
and obeying one legiſlature, they have had recourſe 
. to the tyranny of Rome, under the cruel and abſolute 
_ dominion of Nero, Caligula, and Domitian; when, 


according to the ſublime language of Gibbon, © The 
Empire of the Romans filled the world, and being 


% governed by a ſingle man, the world became a ſe- 


4 "bd tyra = where no N _ to be looked 


my 
2 £1 
, 


5 cure but dreary priſon for its inhabitants.” 

Such, Sir, I am ſorry to ſay, has been the miſ- 
85 conduct of a Britiſh court of juſtice, looking 
1 guides to direct them in the analogy of deſpotiſm 


for; 


7. 3 


1 


for; and diſregarding that 1 which muſt have 


ſhewn' them the right road to the true and genuine 
principles of criminal diſcretion. Such unprecedented 
ſeverity, Sir, it is the bounden duty of the repreſenta 
tives of the people to avert; it would be their duty 
upon the conſideration of the queſtion of diſcretion 


alone; but if, in addition, there is doubt as to the le- 


gality of the ſentences, and reaſon to think there was 


a miſ-irial, there cannot be a difference of opinion 


about our duty and our conduct in this place. 


Sir, I am at a loſs to conceive what arguments can 
be brought to maintain a concluſion contrary to that 


for which I contend ; for ſuch a concluſion as is as inju- 
rious to England, as it is diſgraceful to Scotland. 


How can this part of the iſland be governed, if in 
the northern part of it the puniſhment for the ſame of. 
| fence is ſo far to exceed all meaſure of ſeverity known 
here ? It muſt either be admitted, that the laws of 


Scotland are cruel and tyrannical, or thoſe of England 


weak and ineficacious. Sir, if this ſyſtem is perſe- 


vered in, I ſhall not be withoyt ſuſpicion that it is 


| intended, though it dare not be avowed to introduce: 
the rigours of ran} ſportation for ſtate miſdemeanors 


into the laws of the country. 


Sir, 1 have now $ cloſed this grave, important, and 
intereſting ſubject. I have ſhewn the legality of the 


ſentences againſt Mr, Muir and Mr. Palmer to be 


| queſtianable ; becauſe the law does not authoriſe the 
puniſhment of tranſportatiog fot ſuch offences as they 


are charged with, in any view of the-queſtion. I have 


W that in the caſe of Mr. Muir there, was a 9 x 
N a 


— — U eos 
* 
% 
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1 1 the Ace of objectionable jurymen, by 
the rejection of legal, and the admiſſion of illegal evi- 
dence. But even if there was no doubt as to the le- 


been an unſound and exceſſive exerciſe of the diſoretion- 
ary powers of the court, in adjudging theſe unprece- 


cloſed my, caſe, 


it called for a full examination, Sir, I ſhould cer- 


grateful thanks to you, and to the whole Houſe, for 
te profound attention with which I have been honoured 
throughout fo long and intricate a queſtion, were it not 


ſbje& before you. 
As a rofeſſſonal man, 4 cannot with i it he ſop- 


Bring is condut of Judges into public diſcuſſion. 
As à Seotsman, 1 Have no deſire to hold out to 
public diſapproba: ion the errors gf that part of the 


country to'which T belong, and to which 1 am moſt 
ſſncerely attached. 


Sit, I have not been led to make theſe motions Fm | 


the hope of profeflional advancement. For though what 


I have ſaid on the preſent oecaſſon does not, in any 


reſpect; relate to the' courts in which my practice lies, 


8 hat E do * this' * may be ſuppoſed 


to 


- 


gality or - miſ-trial, ſtill I have ſheun, that there has 


dented puniſhments, Having done theſe things, I have 
Sir, I am very apprehenſi ive that I have” greatly 
fatigued your attention, and that of the Houſe, but 


my apology muſt be, that the ſubjeRt i in every view of 


tainly conclude here, returning my moſt ſincere and 


that T owe it ro myſelf, ſhortly, to explain the matives 
which have perſuaded 1 me to 17 this moſt momentous 


poſtd that 1 have any over - weening diſpoſition ta 


333 101 ) 

| to imply 5 general readineſs to queſtion judicial author 

„ have not been led to this meaſure from any. 

perſonal diſinclination to the characters of the learned 
perſons who compoſe the Court of Juſticiary. In that 
| particular, my prejudices are all the other way; and I 

ſhould be much more happy in an opportunity to 
praiſe, than I can be in an obligation to blame. 

I cannot be influenced on this occaſion by any per- 
ſonal partiality for Mr. Muir and Mr. Palmer, I have 
never ſeen them, I am totally unacquainted with them. 

I have not been excited to. take this ſtep by an ap- 
probation. of Paine's doctrines. My ſentiments reſ- 
pecting the works of that perſon have been recently 


and openly declared in this Houſe; and as. a reward. 


for my opinion, Mr. Paine has been pleaſed to animad- 
vert, in a publication, upon what I then ſaid, and to 
place me, to my ſurpriſe, in the company of the two 
right honourable gentlemen over againſt me,* 


Sir have not been led to bring 1 this buſineſs before 


you, bo om a deſire of promoting a reform in the repre- 
ſentation of the people in parliament. My opinion in, 
oppolition to ſuch a plan, (notwithſtanding my attach- 
ment to the reſpectable friends around me who ſup- 
port it) has been uniformly the ſame. It has been re- 
cently, publicly, and ſolemnly declared by me, in this 
Houſe, to reſt in a firm perſuaſion of the danger and 
| Inefficacy of ſuch a meaſure; - It was declared by me 


to be uninfluenced by the ſuppoſed ſpirit of the times, 


or by accidental circumſtances ; 3 and I can venture to 
| 5 lay, 
* Mr, Pitt, and Mr, Dundas; 
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ſay, that, as my opinion has been maturely formed, 
ſo it will not be readily or raſhly altered. 
Sir, I have been induced to bring forward theſe 


ons from a firm and decided conviction that 


e only means of preſerving good order, and a due 
reſpect and obedience to government, is to take care 


that the law is diſpenſed in a ſpirit purely judicial; 


that the judgements of Courts of Juſtice proceed on 
legal authority, admiſſible evidence, and ſound difcre. 
tion; and that undue ftretches of law, lame or defeftive 
probations, do not lead to exceſſive and un preced ented 


5 puniſhments. 


Sir, I have been elt to the agitation of this 
ſubject by the natural feelings of humanity and compaſ- 
fion, and that I may do all that is poſſible to ward off 
the public diſgrace which wee e, in- 


E dividual oppreſſion. 


I have been impelled 1 to it, in order to prevent that 
greateſt evil that can befal the community—the. per- 
verſion of criminal juriſprudence | in ſtate crimes. An 
evil, which the hiſtory of every country, and every 


| age, and above all the hiſtory of this iſland, might 


have taught us to avoid, as big with miſchief. Without 
having recourſe to ancient times, and other nations, 


from our own hiftory, we may learn this important and 
| impreſſive leſſon, chat qunicrar sxverITY and pvBLIC 


DISCONTENT have never failed to accompany each 
other. Whether philoſophers will conſider them, as. 


(cauſe; and effect, I ſhall not ſtop. to inquire; that 


they have been uniformly co. eri tent i is enough to rouſe 


a man of common obſervation to try to check the one, 
from an honeſt L gay of 2 N other. 


3 
Sir, I have been induced to bring theſe judgments 
under your view, becauſe I am attached to the con- 
ſtitution of England, as by law eſtabliſhed. Becauſe 
I échink the bleſſings we enjoy under it, are put in 
ſerious hazard by the judicial power preſſing its au- 
thority, in doubtful queſtions, to the very edge and 
utmoſt graſp of its diſcretion. 
Sir, it is not yet too late to prevent the miſchief to 
which theſe judgments may give riſe, and I muſt 
think that thoſe who may be inclined to vindicate, to 
defend, and to excite ſuch ſentences, do not well con- 
ider the dangers they are about to encounter. They 
ee embrace more than they can hold; they ſtir more 
e than they can quiet; they fly to the end, without 
ce conſideration of the means and degrees; 8 they try 
& EXTREME REMEDIES at firft, and that which doubleth 
© all errors, will neither acknowledge nor retract 
«© them.“ | 
Sir, I ardently and e with to > prevent the con- 
| ſequences of extreme remedies and unwiſe judicial ſe- 
verities; and I wiſh to accompliſh my end in a way 
_ = equally conſtitutional as it regards the ſubject, and 
reſpectful as it regards the King. I wiſh to engage, 
in this moſt intereſting cauſe of humanity and juſtice, 
the moſt valuable privilege of the Commons, the right 
to approach the throne. I wiſh to perſuade this Houſe, 
the repreſentatives of the whole nation, to addreſs the 
Sovereign, calling upon him humbly but earneſtly, to 
interpoſe his moſt favoured prerogative in behalf of 
theſe .. unfortunate gentlemen, and thus obtain for 
n che . ns MERCY : That attribute. of 
| + Heaven 


1 
nr 


* Lord 9 
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Heaven, which bliſs, him that gives, and thoſe who 1 
In this manner (by availing myſelf of my ſituation in 
this Hovſe, to open the only channel for redreſs, in a 
eaſe where all legal appeal is precluded) I do all that 
at individual can do, to. prevent the moſt ſerious and 
alarming i injury that can happen to the law and the 5 
ſtitution. In that ſpirit, and with theſe impreſſions, I 


_ humbly move you, Sir, | 
af there be laid before this Hob, a4 copy. of ſich parts 


of the books of - aljournal or criminal records of tbe Curt 


_of -Faſliciary-.in. Scotland, as contain. the libel or indiftment, 
_the.verdift and judgment, in the caſe of Thomas Muir, 
*Efguire, Younger, of Hunterſpill, <who was tried before 
*the Court of Fuſticiary at Edinburgh, on the e 350 
W 7 tf Aaguft, 1 793 


Upon this firft motion the Houſe divided: 


e Ayes — — ape 
FR * Woes — — ot 


Adam then made che follow ing motions, all o 
which were negatived without a diviſion : 

Thac there 44 laid before this Houſe, any minutes 
containing the objections made by the- ſaid Phomas 
Muir to the jury, or any of the jurors appointed to be 
the jury to try the ſaid Thomas Muir on the zoth and 

Zit of Auguſt 1793, and the judgment or deciſion 
. of. the court on ſuch objections. 

That there be laid before this {Houſe the warrant 
cor pther-ihſtroment of commitment to pri ſon, whereby 
one Wilham: Muir, a witneſs called by the proſecutor 

vin the ſaid proſecution, was committed to priſon, or 


9 


2 . minute whereby the cauſe and. term of his com- 


mitment to priſon appears. 
That chere be laid before this Houſe; the Au nk or 


other! inſtr ornent of commitment to priſon, Whereby 


e Jobn Ruſſel, a witneſs called — the part of the 
pannel 


0 
pannel 6. e. the defendant) Thomas Mair, in the faid 


proſecution, was committed to priſon, of any minute 


whereby the cauſe or term of his commitment to Pare 
appears... 


That were be laid before this Houſe, any record or 


minute, whereby the evidence for or againſt the ſaid 


Thomas Muir was admitted or rejected, and the 


grounds or reaſons of ſuch admiſſion or rejection by the 
Court of Juſticiary. 


«© ThAr an humble addreſs be orefetedrobil Majeſty, 


bumbly to expreſs to his Majeſty the peculiar farisfac- 


tion with which his Majeſty's faithful Commons have 
always contemplated that ſecurity which his Majeſty's 


Tubje&s poſſeſs of applying, in the laſt reſort, to his 


Majeſty" 5 jultice and mercy. 


His Majeſty's faithful Commons beg leave to repre- 


ſent to his Majeſty, that his royal clemency is called 
fortk and exerciſed with peculiar propriety, in caſes 
where there may be juſt reaſon to doubt either the ſtrict 


legality, or the ſound diſcretion which ſhould always Dy: 


diftate the ſentence of a court of juſtice. 


That if within the limits of a Britiſh zuildiction ſuch 


a caſe ſhall have ariſen, his Majeſty's faichful Commons 
think it their bounden duty, hambly to call his Majeſ- 
 ty's royal attention and conſideration to it, that his 


Majeſty may with that benignity which diſtinguiſhes 
his character, extend his mer cy and Juſtice to thoſe 8 


who ſuffer under it. 


His Majeſty's faithful Commons deeply impreiee le, 


with thefe conſiderations, beg leave humbly to 1 


ſent to his Ma Ry, that on the goth and A of of 
figna. 


Auguſt 1793, Thomas Muir, Efquire, by the 
tion wr Thomas Muir, Eſquire, Younger, of Hunterſ- 
hill, as tried before the high Court of Juſticiary at Edin- 


burgh, for certain crimes and offences, which by the 
hw of England are denominated miſdemeanors ; that 


the aid Thomas Muir nod found guilty by the verdict 
* Jury, was fentenced 59 by the court ro 
be 
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be tranſported beyond ſeas for the term of fourteen, 
years, and to ſuffer death, as in caſes of felony, with- 
out benefit of clergy, if he ſhould be found at large in 
Great Britain within the ſaid term. 
His Majeſty's faithful Commons beg leave farther t 
repreſent to his Majeſty, that the proſecution againſt 


the laid Thomas Muir did originate in the ſaid high 
Court of Juſticiary, which is the higheſt court of crimi- 
nal judicature in that part of Great Britain called Scot- 


land; and they beg leave further humbly to repreſent, 
chat it has been determined by the Houſe of Lords, in 
its judicial capacity, that there can be no review by 
any ſuperior tribunal of the judgments or ſentences of 
the ſaid court. | | 

That his Majeſty's faithful Commons, having taken 
the circumſtances here ſer forth, and the caſe of -the 
ſaid Thomas Muir into their moſt ſerious conſideration, 
beg leave bumbly, but earneſty, to repreſent to his 
Majeſty, that great and ſerious doubts have been ex- 


cited by the proceedings and ſentence in the ſaid caſe, 


touching the legality of the ſame, and that ſuch doubts 
have extended themſelves, and do ſtill exiſt in the 
minds of his Majeſty's faithful Commons. That the 


crime for which the ſaid Thomas Muir was indicted, 


and of which he is found guilty, is a crime known in 
Tag yur of Scotland, under the appellation of Leaſing- 
rarng, which crime of Leafing-making is defined and 


_ underſtood in the law of that country, to be uttering 
words or publiſhing matter tending to breed diſcord 
between the King and his people; that, by a ſtatute 


paſſed in the parliament of Scotland in the fourth year 
of the reign of Queen Anne, intituled, An act anent, 


s concerning, Leafing-making and Slanderers, it is 
_ . enadted, that whereas the crimes therein mentioned” 

[meaning the crimes mentioned in certain recited acts 
of parliament” againſt Leg/ing-making) are made 


capital and puniſhable by death and confiſcation, 


* and that the ſaid laws have been liable to ftrerches,/ 


* '4 A 
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(r 
ee and that in reſpect of the generality, and the various 


6 conſtructions which the ſame may admit, they may 


ec be, as to the aforeſaid capital puniſhment of danger- 
te ous conſequence, doth therefore, with advice and 


* conſent of the eſtates of parliament, abrogate and 


% annul in all time coming, the foreſaid ſanction and 
« pain of death and confiſcation contained in the ſaid 
& act; and ſtatutes and ordains that the puniſhment of 
c the crimes therein-mentioned ſhall, for hereafter 


only, be arbitrary according to the demerit of the | 


60 tranlgreſſor, that is, by fining, impriſonment, or 
„ baniſhment; if the party offender be poor, and not 
& able to pay a fine, then to be puniſhed in his body, 
life and limb always preſerved.” 

Yet the ſaid court, in reſpect of the verdi& againſt 
the ſaid Thomas Muir, ordered and adjudged, © The 


«, ſaid Thomas Muir to be tranſported beyond ſeas, ta 


5. ſuch place as his Majeſty, with the advice of his 
ee privy. council, ſhall declare and appoint, and that 
6 for the ſpace of fourteen years from that date ; with 
et certification to him, if after being tranſported he 
« ſhall return to, and be found at large within any 
if part of Great Britain, during the ſaid fourteen years, 


et without ſome lawſ. il cauſe, and be thereof lawfully - 


& convicted, he ſhall ſuffer death, as in caſes of felony; 
without benefit of clergy, by the law of England.” L 
- His Majeſty's faithful Commons beg leave humbly to 
repreſent, that the puniſhment inflicted by the ſaid ſen - 
tence on the ſaid Thomas Muir, ſeems to them greatly 
to exceed in ſeverity, that which is appropriated to his 
_ offence by the above-mentioned ſtatute of Queen 


Anne, inaſmuch as the ſentence inflicts the puniſh= | 


ment of tranſportation, and that for a period of fourteen! 


years, with certification of death if he returns; while 


the ſtatute annuls the pain of death, and ſubſtitutes 
that of fining, impriſonment, or baniſhment, under 


which term of baniſhment a fontonce of tran{poreation” | 


camo be lawfully included. | 
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His Majeſty's faithful Commons beg leave fart hier 
humbly to repreſent, that great public miſchief and 
private oppreſſion, being the neceflary reſult of all fuch 
ſtretches of penal law, it became the duty of his Ma- 


gelty's faithful Commons, humbly to repreſent the ſame 


to his Majeſty, that his Majeſty may, in bis 
wiſdom and juſtice, avert the evils likely to ariſe ibere- 


Hlis Majeſty's faithful Commonsbeg leave farther hum- 
bly to entreat his Majeſty to extend his royal clemency to 
the ſaid Thomas Muir, in as far as it can be made to 
appear, that a greater latitude of proof was admitted 
againſt the ſaid Thomas Muir, under the general alle - 
gation of his being 'guilty art and part (by which is 
meant, guilty. as acceſſary to the crimes charged) than 
is warranted under the operation of the ſtatute of the 
parliament of Scotland, in the year 1592, intituled, 
An Act concerning the relevancie of libelles in cafes 
6% criminal,” or can be juſtified upon any ſound, prin- 
ciple of juriſprudence. | | 


His Majeſty's faithful Commons beg leave farther 
humbly to beſeech his Majeſty to extend his royal cle- 


mency to the ſaid Thomas Muir, in as far as it can be 


made to appear, that the:e were . ounds of challenge, 


which may be deemed legal, propoſed to all or ſome ot 


the jurors, nominated and appointed to try the ſaid 


Tbomas Muir, which grounds of challenge were over- 


| ruled by the ſaid Court of Juſticiar. 


His Majeſty's. faithful Commons beg leave farther 


humbly to entreat his Majeſty to extend his royal cle- 
mency to the ſaid Thomas Muir, inaſmuch as it can 
be made to appear, that a perſon of the name of Wil- 


liam Muir, a witneſs ſummoned for the proſecution, 


was committed to gaol for having refuſed, upon a con- 


7 


ſhould perſevere in his objection. 


feientious and religious ſeruple to take che oath-; and 


Was told by the proſecutor, as well as by the court, that 


perpetual impriſonment · muſt be the conſequence, if he 
. 


ut 
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lis Majeſty's faithful Commons beg leave farther - 


humbly to entreat his Majeſty to extend his royal cles 
mency to the ſaid Thomas Muir, inaſmuch as it can 
be made to appear, that a perfon of the name of John 
Ruſſell, a witneſs called by the ſaid Thomas Muir in 


| his defence, was committed for ſuppoſed prevarication, 
in putting to him the queſtions uſually put to witneſſes 


in Scotland, previous to their being examined, and the 


poſſible benefit of his evidence retuled to the ſaid Tho- 


mas Muir, by not ſubmitting it to the conſideration of 


the jury, who are alone competent to judge of the cre-- 
dibility of witneſſes, and reſerving to the concluſion of 


his examination any puniſhment or animadverſion, that 


his conduct or demeanor as a witneſs might deſerve. 
And his Majeſty's faithful Commons beg leave far- 


ther humbly to repreſent to his Majeſty, that indepen- 


dent of the preceding conſiderations, there are ſtron 
#eaſons to induce his Majeſty to extend his royal cle- 
mency to the ſaid Thomas Muir; becauſe, even if the 


w of Scotland veſted the judges with the diſcretion of 
paſſing the judgment which they have pronounced, 
that judgment ſeems to his Majeſty's faithful Commons, 
upon a due conſideration and compariſon of ſimilar 


caſes, to exceed the bounds of that ſound diſcretion 


which all courts of juſtice ought to exerciſe, in diſcharge 


of that moſt important part of their duty, the iufliction 


of arbitrary puniſhments ; inaſmuch as the puniſh- 
ment of tranſportation for fourteen years, with certifi - 
cation of death if the party ſhould return, appears to be 
greatly diſproportioned to the offence, which amounts 
only to a miſdemeanor, and is greatly aggravated by the 


humiliating circumſtances attending the tranſportation 


to the place to which the ſaid Thomas Muir is to be 
ſent, and the miſery with which his reſidence there 
muſt be attended. 5 | 


His Majeſty's faithful Commons beg leave humbly 
to repreſent to his Majeſty, that the law of England 


admits of no ſuch puniſhment as tranſportation for ſuch 


an 
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an offence, the ordinary puniſhment of which is fine 
or impriſonment; and that it may be attended with 
very pernicious conſequences, to have one meaſure of 
puniſhment for crimes againſt the ſtate or government 
in one part of the iſland, and another in the other, 
whilſt the ſame executive and legiſlative government 
extend equally to both; and his Majeſty's faithful Com- 
mons beg leave humbly to repreſent, that in the conſi- 


deration of the puniſhment of ſuch crimes, the mea- 
ſiure of puniſhment in England might have formed a 


found and unerring guide for the deciſion of the Court 
of Juſticiary in the exerciſe of their diſcretion. 
That his Majeſty's faithful Commons, under the cir- 
cumſtances here repreſnted, have recourſe to the royal 
lenity, to ſecure efficacy to the law of England, and to 
_ mitigate the ſeverity of that of Scotland. "IRS 
Under theſe impreſſions, his Majeſty's faithful Com- 
mons do. moſt 'earneſtly implore his Majeſty. to take 
into his royal deliberation, the various repreſenta- 
tions herein humbly. ſet forth; and in conſideration 
thereof, graciouſly to exerciſe his royal mercy towards 
the ſaid Thomas Muir, by relieving him from the ſeve- 
rity of the ſentence under which he now labours. 


That there be laid before this Houſe, a copy of ſuch 


parts of the books of adjournal or criminal records of 


the circuit court of Perth, in Scotland, as contain the 


libel or inditment, the verdict and judgment in the 
caſe of the Reverend Thomas Fyſhe Palmer, who was 
tried before the ſaid circuit court of Perth, on the 12th 
and 13th days of September 1793; | | 

It paſſed in the negative, 


„ 
+ 


That an humble addreſs be preſented ta his Majeſ- 


ty, humbly to expreſs to his Majeſty the peculiar ſatiſ- 
faction with which his Majeſty's faithful Commons have 
always contemplated that ſecurity which his Majeſty's 


ſubjeas poſſeſs of applying in the laſt reſort to his Ma- 
zeſty's juſtice and mercy, _ | 


His Majeſty's faithful Commons beg leave to repre- 


ſent to his Majeſty, that his royal clemency is called 
OP | : forth 


„„ 
forth and exerciſed with peculiar propriety, in caſes 
wyhere there may be juſt reaſon to doubt, either the 
ſtrict legality, or the ſound diſcretion which ſhould 
always dictate the ſentence of a court of juſtice. _ 
That if within the limits of Britiſh juriſdiction, ſuch 
a caſe ſhall have ariſen, his Majeſty's faithful Commons 


think it their bounden duty humbly to call his Majeſty's 
royal attention and conſideration to it, that his Ma- 
jeſty may with that benignity which diſtinguiſhes his 
character, extend his mercy and juſtice to thoſe who 
ſuffer under it. . | | 
His Majeſty's faithful Commons deeply impreſſed 
with theſe conſiderations, beg leave humbly to repre- 
ſent to his Majeſty, that on the 12th and 13th of Sep- 
tember 1793, the Reverend Thomas Fyſhe Palmer 
was tried before the circuit court at Perth, for certain 
crimes and offences, correſponding to thoſe crimes 
and offences, which by the law of England are deno- 
minated miſdemeanors : That the ſaid Thomas Fyſhe 
Palmer, being found guilty by the verdict of a jury, 
was ſentenced and adjudged by the court to be tran- 
ſported beyond ſeas for the term of fourteen years, and 
to ſuffer death, as in caſes of felony, without benefit of 
clergy, if he ſhould be found at large in Great Britain 
within the ſaid term. = 
_ His Majeſty's faithful Commons beg leave farther 
to repreſent to his Majeſty, that the proſecution againſt 
Thomas Fyſhe Palmer did originate in the ſaid circuit 
Court of Juſticiary, which is a ſupreme court of criminal 
judicature in that part of Great Britain called Scotland ; 
and they beg leave farther humbly to repreſent, that it 
has been determined by the Houſe of Lords, in its 
judicial capacity, that there can be no review by an 
ſuperior tribunal of the judgments or ſentences of the 
ſaid court. Mole | yh ” 
That his Majeſly's faithful Commons, having taken 
E Ne circumſtances here ſet forth, and the caſe of the ſaid 
Thomas Fyſhe Palmer, into their moſt ſerious conſi- 
„„ 3 deration, 
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deration, beg leave humbly but earneſtly, to repreſent 
to his Majeſty, that great and ferious doubts have been 
excited, by the proceedings and ſentence in the faid 

cauſe, touching the legality of the ſame, and that ſuch 


doubts: have extended themſelves, and do ſtill exiſt, 
in the minds of his Majeſty's faithful Commons. That 


de crime for which the ſaid' Thomas Fyſhe Palmer 


was indicted, and of which he was found guilty, is a 


crime known in the law of Scotland, under the appella- 


tion of Leafing-making, which crime of Leafing-nũbing 
is defined and underſtood in the law of that country, to 
be uttering words or publiſhing matter, tending to 


| breed diſcord between the king and his people: that 


by a ſtatute paſſed in the parliament of Scotland in the 


Ath year of the reign of Queen Anne, intituled, “ An 


“ Act anent, concerning Leaſing-making and ſlanders, 
it is enacted, that whereas the crimes therein men- 
* tioned,” (meaning, the crimes therein mentioned in 
certain recited acts of parliament againft Leaſing-making) 


_ © are made capital and puniſhable by death and confiſ- 
4 cation, and that the faid laws have been liable to 

* ſtretches, and that in reſpect of the generality, and 
the various conſtructions which the fame may admit, 


ce they may be, as to the aforeſaid capital puniſhment, 


4 of conſequence; doth therefore, with advice and 


“ conſent of the eftates of parliament, abrogate and 
% atinul, in all time coming, the aforeſaid ſanction 
and pain of death and confiſcation contained in the 
& faid act: and ſtatutes and ordains, that the puniſh- 


c ment of the crimes therein mentioned, ſhall for here- 


« after only be arbitrary, according to the demerit of 
* the tranſgreſſor, that is, by fining, impriſonment, 


e or baniſhment; if the party offender be poor, and 


not able to pay a fine, then to be puniſhed in his 
&*& body, life and limb always preſerved.” .. 
Yet thel aid court, in reſpect of the verdict againſt 


- 


the ſaid Thomas Fyſhe Palmer, ordered and adjudged, 
„the ſaid Thomas Fyſhe Palmer be tranſported be- 
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« yond ſeas, to ſuch place as his Majeſty, with the 


« advice of his privy council, ſhall declare and appoint, 


and that far the ſpace of ſeven years from that date; 
e with certification to him, if after being tranſported, 
„ he ſhall return to, and be found at large within any 
4 part of Great Britain, during the ſaid fourteen years, 
« without ſome lawful cauſe, and be thereof lawfully 


5e convicted, he ſhall ſuffer death, as in caſes of felony, 


te xithout benefit of clergy, by the law of England.“ 
His Majeſty's faithful Commons beg leave humbly 
to repreſent, that the puniſhment inflicted by the ſaid 
ſentence on the ſaid. 1 homas Fyſhe Palmer, ſeems to 
them greatly to exceed in ſeverity, that which is appro- 
priated to his offence by the above-mentioned ſtatute 
- of Queen Anne, inaſmuch as the ſentence inflicts the 
puniſhment of tranſpaitation, and that for a period of 
ſeven years, with certification of death if he returns; 


while the ſtatute annuls the pain of death, and ſubſti- 


tutes that of fining, impriſonment, and baniſhment, 
under which term of baniſhment a ſentence of tranſpor- 
tation cannot be lawfully included, _ | 


His Majeſty's faithful Commons beg have farther 


ot 


humbly to repreſent, that great public miſchief and 
private oppreſſion being the neceſſary reſult of all ſuch 
: 1 3 of penal law, it became the duty of his Majeſ- 
ty's faithful Commons humbly to repent the fame to 
bis Majeſty, that his Majeſty may, in his wiſdom and 

. juſtice, avert the evils likely to arife therefrom, 
And his Majeſty's faithful Commons beg leave fur- 
ther humbly to repreſent to his Majeſty, that inde- 
pendent of the preceding conſideration, there are 
los reaſons to induce his Majeſty to extend his royal 
dclemency to the ſaid Thomas Fyſhe Palmer; becauſe, 
even if the law of Scotland veſted the judges with the 
diſcretion. of paſſing the judgment which they have 


pronounced, that judgment ſeems, to his Majeſty's 


faichful Commons, den a, due. copſideration, and 
comparfſon of ſimilar caſes, to, exceed, the bounds of 
that found; diſcretion, which all courts. of juſtice ought 
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(- 114” ): 
to exerciſe in diſcharge of that moſt important part of 
their duty, the infliction of arbitrary puniſhment ; in- 
aſmuch as the puniſhment of tranfportation for ſeven 
years, with certification of death, if the party ſhould 
return, appears to be greatly diſproportioned to the 
_ offence, which amounts only to a miſdemeanor, and is 
greatly aggravated by the 'humiliating circumſtances 
attending the tranſportation to the place to which the 
ſaid Thomas Fyſhe Palmer is to be ſent, and the 
miſery with which his reſidence there muſt be at- 
tended. 1 „ : 
His Majeſty's faithful Commons beg leave humbly to 
pi rag to his Majeſty, that the law of England admits 
of no ſuch puniſhment as tranſportation for ſuch an 
offence, the ordinary puniſhment of which is fine or 
impriſonment; and that it may be attended with very 
pernicious conſequences; to have one meaſure af puniſh- 
ment for crimes againſt the ſtate of government in one 
part of the iſland; and another in the other, whilſt the 
ſame executive and legiſlative government extends 
equally to both : and his Majeſty's faithful Commons 
beg leave humbly to repreſent, that in the conſidera- 
tion of the puniſhment of ſuch crimes, the meaſure of 
puniſhment in England might have formed a ſound 


* 
— 
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and unerring age Yr the deciſion of the Court of Juſ- 
ticiary in the Meiſe of their diſcretion. _ 
That his Mhyjeſty's faithful Commons, under the cir- 
cumſtances here repreſented, can only have recourſe to 
the royal lenity and juſtice to ſecure efficacy to the law 
of England, and to. mitigate the ſeverity of that of 
Scotland. T . 
Under theſe impreſſions, his Majeſty's faithful Com- 
mons do molt earneſtly implore his majeſty to take into 
his royal deliberation the various matters herein hum- 
bly ſet forth; and in conſideration thereof, graciouſly 
0 Exerciſe his royal mercy towards the ſaid Thomas 
 Fyſhe Palmer, by relieving him from the ſeverity of 
the ſentence under which he now labows,” 
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-$COTS ACTS, Vor. ++ ANNE 1703, Goa, 
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» 3 +? 
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Aer ratifying the turning the. Meeting of Eflates, 
; (4 1104 I TY 414 of 55 IE 4% .. 127 os : LANs 
in the Tear 1689, into a Parliament. 


ES 


' OUR Sovereign Lady, with advice and conſent of the 
eſtates of parliament; ratifies, approves, and perpetually con- 
firms the act of King William and Queen Mary's parlia- 

went, dated the fifth of June, one thouſand fix hundred and 

eighty-nine, intituled, Act declating the meeting of the eſtates 
to be a parliament ; and of new enacts and declares, that the 
three eſtates then met together the ſaid fifth of June, one thou- 
and fix hundred and”eighty-nine, conſiſting of noblemen, 
arons, and borroughs, were a lawful and free parliament ; 
and it is declared, that it ſhall be high treaſon for any perſon to 
Biſown, quarrel, or impugn the dignity and authority of the 
 Faid parliament ; and further, the Queen's Majeſty, with con- 
ſent foreſaid, ſtatutes and declares, that it ſhall be high treaſon 
im any of the ſubje&s of this kingdom, to quarrel, impugn, or 
endeavour by writing, malicious and adviſed ſpeaking, or other 
bppen act or deed, to alter or innovate the claim of right, or any 
Article thereof. wa LI $47 HOTLINE d f CINE . 


A's 170g, C. 4. Af anent Leafing-makers and Slanderers. 
BSTON DI; «© ! i ente 5 | : | 


OR Sovereign Lady, conſidering, that by the acts of par- 
liament following; viz. The Act James I. Parliament the 
Ad, C. 43, intituled, Leaſing- makers, tines life, and goods. 
Act james V. Parliament 6th, C. 83, of Leaſing-maters. 
Act James VI. Parliament $th, C. 134, anent S/anderers of 
_ the King, his Progenitors and Realm. Act James VI. 
Parliament 10th, C. 10, intituled, Authors of Slanderous 
. Papers or Writs, ſhould be puniſhed: to the Death, Act 
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James VI parliament 14. c. 209, anent Leaſing-makers, 
and authors of ſlanders. And Act James VI. parliament 20, 


c. 9,“ intituled, Act againſt ſcandalous ſpeeches and libels. 
The crimes therein mentioned are made capital and puniſh- 
able by death and confiſcation: and that the ſaid laws have 
been liable to ſtretches, and that in reſpect to their generality, 


and the various conſtruction which the ſame may admit, they 
may be, as to the aforeſaid capital puniſhment, of dangerous 
© cofiſequence, doth therefore, with advice and conſent of the 
_ eſtates of parliament, abrogate and diſcharge in all time com- 


ing, the foreſaid ſanction and pain of death and confiſcation, 
contained in the ſaid acts, and Ratutes, and ordains, that the 
puniſhment of the crimes therein mentioned, ſhall for here- 
after only be arbitrary, according to the demerit of the tranſ- 
greſſion, that is, by fining, impriſonment, or baniſnment; or 
if the panty eee be poor, 

to be puniſh 


in his body, (life and limb always preſerved. 
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Stat. Rob. 2. c, as the puniſhment of homicide where the 


criminal does not appear, the words are, ( ſit, perpetuo ban- 


< nitus et exſul.,”. - 


1449. Cc. aa. i. 2. parl. 6, —As the puniſhment of ſorners 


and vagabonds, the words are << baniſhed the country.“ 


= 


1457 e. 79+ i. 2. parl. 14,—Relative to the ſame deſerip- 
tion of people, the words are « either baniſh them the country 
C or ſend them to the king's priſon.” „„ 
1494. Cc. 53. i. 4. parl. 5. —As the puniſhment of perſons 
paſling forth of the kingdom to purchaſe benefices, dhe 0 words 
are, „ ſhall incur the pains of -proſcription, rebellion, ba- 


e niſhing and putting them to our Sn. Lord's Horn.“ 


1540. C. 118. 1 5. parl. 7.—As the puniſhment of burn · 
ers of corn, raiſers of fire, and raviſhers of women, the 
words are, ** to be juſtified tio the death, or elſe baniſhed. the 


: realm for ever. 
This dhe act quoted in the ſptech, under the- title of the act 1609. 
5 Baniſh- 


and not able to pay a fine, then 


r 


„ 


| ne : 
' Baniſhment is mentioned in the following ſtatutes 4 
1567. c. 2. i. 6. parl. 1.—Aboliſhing the pope's autho- 


9 and that none of our ſoveranies ſubjects ſcite or deſire 
tit 


or rucht of the biſhop of Rome, under the pain of bar- 


ratry, that is to ſay, proſcription, Baniſiment, and never to 


« bruick honor &c. within the realm.“ 

1581. c. 106. i. 6. parl. 7.—Againſt fugitives and 

other papiſts practiſing againſt the true religion, the words are, 
« ſhall incur the pain of 5an;/ment, and confiſcation of move- 
46 ables.” | ns; 

1587. c. 110. i. 6. parl. 11.—Againſt the ſellers of goods 
pertaining to manufacturers, the words are, ** ſhall incur the 
| Wren of ban;/hment and confiſcation of all their goods move- 
£6 97 
1609. c. 9. i. 6. parl. 20.—Againſt ſcandalous ſpeeches, 
and libels againſt the people of England, the words are, © ſhall 

'« be ſeverely puniſhed in their perſons and goods, by impriſon- 
„ ment, bani/oment, fining or mair rigorous corporal pain.” 

1661. &. 34. Charles II. parl. 1.—Againſt clandeſtine mar- 

_ - Tiages, the words are, the celebrators of ſuch marriages be 

«© banſhed the kingdom, never to return therein. 10 

1696. c. 35. William 6. Seſ. parl. 1.—Againſt duels, 
the words are, © ſhall be puniſhed by the pain of Bani ſbment. 

1696. c. 5. William 6. Seſ. parl. 1.---A& for declai ing 

notour bankrupts, * to be held infamous, and alſo be pun- 
* iſhed by baniſbment or otherwiſe (death excepted. 5 
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"This Day Is publiſhed, f had: 


\whhaprns VI. and VII. of the DEBATES of the PRESENT 
SESSION, 


3 Reviſed and collated with the Notes of ſeveral Memibers, 


FRE PARLIAMENTARY REGISTER ; or, the Hiſtory of the 
Proceedings and De ates of LORDS and COMMONS; contain 
an Accotint of the moſtintefeſting Speeches and Motions, authentic 
Copies of all important Letters and 1 Er 3 either * du- 
king the PRESENT SESSION. - 
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Containing, beſides a faithful. Report of the Debates and Proceedings in 
both Houſes of Parliament, reviſed and collated with the Notes of 
ſeveral Gentlemen—Authentic Copies of the Treaties with SARDI- 
NIA, RUSSIA, and HESSE CASSEL<REPORT on COMMER- 
CIAL CREDIT—RESOLUTIONS for the Government of India— — 

_ Lord AUCKLAND's Correſpondence preſented by Lord GREN- 
VILLE—LORDS' PROTEST on the Bath Peerage, and on the 

Scots Election Correſpondence between LORD GRENVILLE and 
MoONS. CHAUVELIN, complete: an Account of the Charges and 
Income upon the CONSOLIDATED FUND to the 5th Januar 
1793 — Total Produce of the Duties on CUSTOMS, EXCISE, 
STAMPS, and INCIDENTS, to 10th October 1792. Total Net 
Produce of CUSTOMS and EXCISE in England and Scotland, 
&c. = in three large volumes. Price 11 8s half bound and 
lettered. f 


The PARLIAMENTARY REGISTER 
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5 The PARLIAMENTARY REGISTER, | 
From the General Election in 1784, to the Diſſolution of Parliament 
in 1790, in thirteen volumes. Price 61 12s half bound and lettered. 


The DEBATES and PROCEEDINGS of BOTH HOUSES of- 

| PARLIAMENT, 7 

From the year 1743, to the year 1774. Printed uniformly to bind 
with the Parliamentary Regiſter. In ſeven large volumes, octavo. 
Price 21 12s 6d half bound and lettered. | : 

* .* The ſeveral fugitive Publications of the Proceedings of Parliament, du- 
ring this long and interefling Period, have been aſſiduouſly collected, and care» 

ully collated with the Journals. Of the Commons, there has been only one im- 

'perfeF Colleftion publiſhed, which is become very ſcarce ; and of the LORDS, 
there has been no Publication ⁊obatewer, except a ſeau detached Papers. This 
Wark is intended to fill up an important Chaſm in the PARLIAMENTARY: 
HISTORY of Great Britain—Chandler's Collection of Debates ends in the 
Year 1743, and the PARLIAMENTARY REGISTER commences in the 

Year 1174. During this Interval, there is no Account of the Proceedings of 
Parliament that can be relied upon. 

In the debates of this period are many important motions ariſing from a va- 
riety of intereſting events, both domeſtic and foreign. Several material changes 
in'the Adminiſtration were the conſequence of thoſe debates. As the attentt 

of Parliament was occaſionally employed upon two long and expenſive wars 
with France and Spain, and the ſuppreſſion of an inteſtine rebellion, a mo- 

nt's refletion will ſbeww this to have been one of the moſt important periods 
in our hiſtory. Fo. f 8 | | 
Preparing for the Preſs, in SIXTEEN YOLUMES, 
Price Six Guineas, half bound and lettered, a new Edition, with 
: | conſiderable Additions, of 


The PARLIAMENTARY REGISTER, 
From the General Election in 1774, to the Diſſolution of Parliament 
in 1780; reviſed and collated with the Notes of ſeveral Members, 
and with the Journals of Parliament. 
c Thoſe Noblemen and Gentlemen who may be pleaſed to patroniſe 
this Collection, are reſpectfully intreated to tranſmit their Names 
i, wo - DeBRETT, or to their reſpective Bookſellers, No Money 
will be received till the Delivery of the Work, which will be im- 
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+4. . REPORTS. of the COMMISSIONERS _- © VTb 
Appointed to inquire into the FEES, GRATUITIES, PERQUI. 
SITES, and EMOLUMENTS, which are or have been lately re. 
ceived in the ſeveral PUBLIC OFFICES, as follows: 


15 
" TREASURY, SECRETARIES OF STATE, 
. * ADMIRALTY, TREASURY OF THE NAVY, . | 
POST OFFICE, COMMISSIONERS OF THE NAVY, 
DOCK YARDS, NAVY AND VICTUALLING DEFPART+ 
MEN TS AT DISTANT PORTS. © 


VICTUALLING OFFICE AND SICK AND HURT OFFICE. | 
; Preſented to the HOUSE OF COMMONS, June, 1793, 
Octavo, Price js in Boards, | | 


0 Theſe Reports muſt be deemed a very valuable e to the Public; ag 


#bey contain Authenticated Accounts of the nature of the e tranſacled in 
each of the above ſpecified Offices, the number of Officers, their peculiar duties, 
their ſalaries, fees, and perquiſites ; with hints for reforming the abuſes in 
them reſpectively. The Commiſſioners have juſily gained great Credit by the 
publication of their very accurate and awell-digefied reports. e 
= _* MonTHLY Review, November, 1793. 


The REPORT from the Select Committee to whom it was referred to 
examine and ftate the ſeveral Accounts and other Papers preſented to 
the HOUSE of COMMONS, relating to the Public Income and Ex- 
nditure. And alſo to report to the Houſe, what may be expected to 
the-annnal Amount of the ſaid-Income and Expenditure in future. 


March 21, 1786. Price 33 © + 


REPORTS from the SELECT COMMITTEE. appointed to exa- 
mine and ſtate the ſeyeral Accounts and other Papers preſented to the 
Houſe of Commons in this Seſſion of Parliament, relating to the Publie 
Income and Expenditure ; and to repert to the Houſe what has been 


the whole Amount of the PUBLIC INCOME and EXENDITURE 


during the laſt Five Vears, and what may be expected to be the annual 
Amount thereof in futute; and alſo, what Alteration has taken place 
in the Amount of the Public Debt ſince the zth of January, 1780. 


Preſented to the Houſe of Commons, May 10, 7%. Price ss q ö 
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The above important. ir ports contain an authentic faiement of every pant of 
the Britiſh revenue, with documents and woichers for cy department and 
office ; includes the, Appendix, being uniftrmly primed in Qtevn, May be 
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